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Pages 1 and 1l through 15 of 
Defendant's Reply Memorandum in 
Support of Motion for Summary 
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Plaintiff's Memorandum in xesponse 

to Defendant's Reply Memorandum, 
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4 - page 8, line 5; page 13, line 19 - 
page 14, line 9) 


Opinion and Order of MacMalion, J., 
dated January 27, 1970 (308 F. Supp. 
743 (S.D.N.Y. 1970) ) 


Opinion and Order of Metzner, J., 
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Pages 1, 6 through 8, of Supplemental 
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Trial Order of McLean, J., d 
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Transcript of Hearing Before 
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Supplemental Pre-Trial Order of 
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Memorandum of Law in Support of 
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Notice of Appeal, filed June 13, 1975 
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lines 3-7 
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17 - 1691 line 9 
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A-369 
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A-400 
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A-402 
A-405 
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A-423 
A-425 
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2723 line 16 - 2724 line 4 
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A-1316 
A=1321 


A-1324 


Appendix 
Page 


6233-34 
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6263-64 
6276 lines 11-18 
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6386-87 
6519 
70-71 
6664 line 6 - 6669 line 9 
6700-01 
6705 
6708-09 
6811-12a A-1357 
A-1360 
A-1364 
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A-1367 
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~ Wasenene ft moves 


Jang _ 19-70 _ ed Pit cits notice to take tha denasition of _deft-The Since SR ate ppg ets 


sel =) 


san, rn, ee CONT NEE LL TROP Yad “Hom Robs, ee aes yea 9 yl te 
Sp fr. presser, 4. _Di_ Scinio, Si. Shar: rn, C, sforris, “9. Fras*o and |. 


a a a oe 


C ft's affdvt &n “notice of _motion for: a protective _ordsr --- ret: 7- 9-70 9 
ed Def t's memorandum _in_ support of a protective. order, __ 
. u t Jct OONGE- 3° On So motion bv gels 


aro 3s AY Ooaf. 510” tO ders 


say 23- 10 “hekawed afsdvt of Wm, C Chanlor, atty for deft, in compliance with Local Rule _ 
9(f). (filed in court on 7-23-70) ‘ 

July 23-70, Entered Dett's reply memorandum in support of motion for a protect. ve ordor, e 

= — (Pited in court on 7-23- 70) oa 

July 23- 70, Filed Memo Frdorsed on motion papers filod 7-6-70, "Motion disposed of in accoréanca __ 
SL ae em with the Court's ruling during argument, Settle Order -——- Bonsal, J,"_ hay EY 

July 30-70 | Filed CRDER that plt?f shall exanina persons. only still emiloyad by daft viz. | 

_ Messrs, Boriss, Brochar, Bruder, DiScipio, Fresko, Gomas and Murphy. Tha grantins _ 

of deft's motion to ‘strika hewever, shall be without prejudice ta a ren take SEE. = 
application to dspos9 such parsons upon showing of goed cause after the completion —__ 
of the examination of tha parsons dascribad in para. 1. Fxraminations 9h22] ba 
complotad NLT 11-39-70 and except as otharwise above granted, daft'a motion ¢. 
strike ip hereby denied.  Bonsal, J. m/n_ 

Jul 30-70 | Filed Oraer. Plaintiff shall exam ine only those pers sons still employed by 


ian that tc. viz. Boriss, Broeker,Bruder,Discipio, Fecko,Uomes and ‘Murphy, otc. 


| etce (ORDER UNS IGNED) 


| "SCT 27-70 Entered eile Re Or ‘nion j 36338. by Bryan, _ i (E ‘ILED. HOV, 21-1959) 
| Fitff moves for order subdstitut Mossrs, Poletti, | Freidin, Prashker, ! Foldman,. 
| & Gartner is its attys in this satin in_placo_of_Worth, Rowley, of Washinsto 
+. Bee. trial. counsa] and Messrs, Maltasc, Titone & Anastasi, attys of Yrecard, 
fs Sixine ative ee Lor “Roalay and his_assaciates, -- The following is a |. 
Solution whi ch. I find to be fair - 1) The Poletti firm will | be substituted for 


tho towley firm and its NY attys of record - 2) Perma_shall promatly pay. to tha___ 
Rowlay toy an addifional Sum of 35000. for le gal _servites rendered, 3) Upon 


payment to towley firm, that firm Eee _turn_over to substituted ‘counsel al) me 

records, ae, so that tha sawstitutac t attyn may. proceed with this 1itic ation. 

4) In addition to the payment _of : good, by Perma, Rowley shall hivo_a_Jion. ORT oo 
ny proceeis of or rocovory in tha action in tha amt, of 225,000. which. et prod. 

ve in full Aicsharea and sxbtetaatlon of any_and all claina for _feos_az 
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Filed Plbfrts Notica to taka ganasition of Alfrad. di Scipio on Love 
dled Pltrrs' affdvt, hibits + application t ‘or_an_order_auth 
eek denase tha sinvar 5o., deft. sarcin by ir, jAthbert Pomel and tohort = 


1S = Filod Affdrt of Willian | Chanlar, atty for daft, ro: roe-examination-ofornployse 
Jan 6 7. | Filed Pltff£'s affdvt of Paul R Grand in reply to deft's affdyt.£ in support—c 
| _pltff's application to depose The Singer_Co. by_Albert Razal & Rout. agi 


“Filed Order that pltff_shall filo a note of issua within 90 days_or action_to- 


____| dismissed -- Sugarman, Ch J, (mailed notice) = Ss sonininteaiecash 
Jan 6= 71 | Filed Memo Endorsed on application filed Dec 3-70, "Motion withdrawn in light 


aaa wae 8 20 day order entered this date. So Ordered: Sugarman Ch J. 
Feb 3 71 “Fils Stipulation & Order that. the transcript of testimony. of Shirley Jan mes _ 
taken by pltff Nov. 23-24 1970shall be signed but need not he si 
sworn to in the creme ge of a notary public, So Orderad - Bryan, J, 
Feb. > 10 72 | | Filed Stipulat ion. a Ordor. that tho time within which the transcrint of testinar 
___|__of John Fecko, taken by vy pltif_shalltbe_ Signed & sworn to, is hereby ext.—.— 
_____|__to k-1-71, So Ordered --- iyatt, J/ es © 


ey 2 3 | Filed Stip & Ordor the time within which the. transcript. af the tastimany of Shi 
___ James Murphy, | 


taken by pltff on .1-23,2h-70 is to he signed is hereby ext. t. 
*, _ Apr. 301971 ‘So Ordered - Cooper Ja Wise 


: “a | F Filed Pltff's NOT OF ISSUE & statement_of readiness. _ spew eRe} = Syl Ngee 
DI 7I|"Filed Order pursuant to calendar rules 6 & 13.....Sugarman Ch J. 


May ramen Filedt Dats sesignatian_of trial counsel. — eat % 
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9) 


deft to file pre trial __ 
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A 

| ee to_file pre trial memorandum to 7- -30- 71-So ordered-M cLeanyJ, nén 
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. 7 . 
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riled Consent Sro-Trial Order, — NeLean dq. 
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jul gle14 Filed deft !: 3 ee tal fom ert Pag of “dettits” propos a tri ial Bateey 

Sep?b=73 Filed deft's suwplemental pro-trial order. So “ordered DUFFT, Je 


Ocho? <1. l Tiled das itis. notice of desijt lation of trial coun; sele_ Ls - a 
6 affiivt. and notice of moti on. for_an order “directing a a 
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. naile d not ieee 
loc} tion of props sad trial exhibitse 
requests to sharse. at 


re QYeHvat Sia se 


deft.ta Supplements 1 
des Len I { qgenos 


pit? 
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to the intent of the Parties wi 
TOVe 30-73 Filed deft's memorandum in support 


_____}___sthe intent of the parties when t} 
VOVe 5-73. Before DUFFY, JaJury trial begun & ¢ 
YOVe 7-73 Trial cont'd _ = pl stiasiecniatiaihane 
Ove 8-73 Trial cont'd 
10Ve 2553 Trial cont'd and “adjourned to lieal2—7 3 
“Nove 12-73 -Tial cont'd 
NoVe 13= “/3 Trial cont 'd 
Novelh= -73 Trial cont! d 
Nov .15=73' Trial cont'd. Both sides Stipulate ta con 
; Trial sdjourned to 11-19-7 
Yov.19=73. Trial cont 'c, ; 
Nove 20-73 Trial cont! de 
Nove 21-73 Trial cont'd. Adjourned to 11-26-73 
Nove 25=73 Trial cont'd 
Nove 27-73 ‘Trial cont'd 
Nov 26=73; Trial cont'd. 
Nove 29-73 Trial cont'd, 
Trial conttd. Adjourned to 12.3-7 


eft's suf 
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DATE PROCREDINGS 
poe L=?ij trial cont'd from 1-6-7 
=» Poth trial cont'd ae 
+] trial cont'd a ey oe ee 
» k=7k |_trial cont 'd-= adjournsd to_-15-74 
ior. ae trial_cont 'de adjoumed - to ]\-17-7); 


trial cont'd _ 
tri al cont'd 
cont'd _ 
2 ‘trial sonia. | 
Ap Dre 25-74 trial cont 'de adjourned to Se-l- 7, 


May 1-74_| trial_cont'd = Sey Lily 5/6, §/1,5/8, 5/9, 5/3, SAL, SAS, S/1b,5/A2, §/20 

{. May #3: __trial_cont'd= 5 6/29, 5/30,-5/31 and adjourned te 64/7): _ 
une SET trial cont 'd- hese 5, é ibe _6£10 PEA, 6, 6/13, i, 6/17, 6/18, 6/2h, 672 
= 35 a trial cont 'd-6/27 x es ee ene Sean. 
June 2d- “7 [trial cont'd and concluded. (total-70 ‘days)e_ “hana alle of fact. and con 
4 * law, briefs to be submitted 9-30-7h. ae 


jo? ‘ 1 ey fansite = ee a “co ¥-19<11-12- pS eee ah aie ao 
oy rai ad transempt cs T200 wena gg tee, 213=1-27-18- -?) aT: ea) 5 
iilvd Boas = Cf Renin i esos Serr” * as Wee anim Lie-1k iS =ib-1 7271 
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ieee "20-73_| Cou: 


Filed in pro _Corrections _ ‘of ‘deft's designations of depositions. 3 
Nove 20-73 | __ (filed in Jourt = Vesipnation and counter designation of _depositions — in _ Support 
aS De of deft s case (corrected) . 
May 2-74 (filed in Court)= memor;:.dum in support of deft's motion to dismiss.at the clo3e_ 
Saean of pltff's direc:  canee 
Sent. 30 7h | Filed Deft's post-trial brief a. 
‘Sept 30 74 | filed Deru's provosed conclusions of ot ORES 
Sept 30 2 7h | Siled Dert's provosed rindings of Tact. 


Cct. } “7h oe affdvt. of service _by < an individual ‘on 9=30-7h,_ sexved deft's post_ trial 
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‘Octo 260 -7 


cs ° ——— 
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( ee. pre 11-7 


Claim that was. tr “ede i als 50 find that Aue caurestin cen by helo 
__ total ly snam as a matter of fact. This opinion_is to be considered findin7zs- 
and conclu sions as . _Feduired by Rule 5? FROP, Judagent will enter for the 
pltff. in accordanse with this opinion alongwith interest to be calculated 

at the legal rate on a monthly basis_from the date of the incurrence of dana 


awarded. The de (n) in to bear the entire costs. Settle judgment on — 
~nuFFY, J n/a$ nttans.- 
PL, Je aieee 


en er ° 7 » 9 ig ges 
Filed abe oe 4 post-trial memorandum incorporating proposed findings of fach _ 
and 9} lusion 15_of lais kiss cotta pid bie Socasner acelin ‘ ee 
r har notice of motion for an order to con®orm arithmetic cale:Iations 
“ot danares to the Court s findings a Tacte Rete bao} Os y 
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“and } ny yy or on toe leer 


Yay 7-75 [| Filed aerte propeced findings of Wee ee eee = 


~Ffled_ der 5S memorandum in o osition .o pltff'n propesed judguent, ltr. i 
elated motion and plern’ s bil of cost. _ ee: ay ite sD 


F{led maxo endorsed on motion filed 5-2-75. Motion fenied . So ordered= DUrFY, 


(AMT Ip. ana_-PLOF AT mnwothor side) 


PROCEEDINGS 


a ——_— — ee 


aaa MS tozether with inte rest through §-19-75_ cn tek ape oe $_1,62 $22,168," ant 
‘ ta! after 5-15-75 to_the date of entry.of judement_at tbe dai? 


——-—-+ ones __together with the entir. costs-of this action= and that dere. 7 poneeieees rar 
=! 


_is dismissed on the marltse DUFFY, | Je Judgment entered4-3- oie Clerk fev 
, Filed pltrf's reply memorancum _to_deft's memoranam_in_opposition to plt-r's 
proposed judzrente 


~June_ . L- ag Filed pltf f's monorandun. in suzport | of 
= ee -motion and its bill] _ of costse_ 


dune Ue75| “Filed deft's nemorandum_in- opposition _ ‘to_ pltff's ‘propos 2d judgrent, plts?'s a 
_____ | _ related motion, and pltre's bill of costs» AS ie ee eee 
~ June Tet Filed pltst's otis of entry of - truc cony of the. ~Audgnent after total 
entere on -3° 


its 'S proposed sucgment, by. , its releted _ 


June 13-75 Filed Supersedeas i Coad in. the total sun of - Federal Tae rance CO. 

ewe 13-75 Filed deft'+ notice o7 OO EEE ae en 

“ane L3e75| filed deft's notice of 7 rpeal from Joicrent batter trial ated 5-29-75 end 
—entered Se 2-75 that part.of_the. Créer + nent cated 8-22-68 «nd _entered __ 

~ Bal32e the decision = wder dsted and : 


a2 ; _70- the decision anc order 
_1_ dated S- “1-70 2nd tiled 5-15-70 and the 


ae _suolle: “TY ore-trial order dated _ ‘ 
and filed 9-23-73. ocspy mailed to: Pol soidin Proshker Feldman & Varthate 
| 1 2075 
Sé€pe BO=7% Filed shire proposed .con>iusi ons Of lawe _ 
Spe 30-74 | Filed de: FETS >ropoted find? nve of fist wy 


I tune 16-75 | Filed Ancncsd eudgaant # 7S Cth Aiger Trial==— ordered that the aforesaid aovton 
pase... ees, 


of mitf[l. 43 aordied=- thot pltif. recover from ce: St. tho prin: isipal Sut OF 
Nee ERM ie 3 ; rn rn ¢ S in tha Re 
SE, p333—u23 09 4a_ tozethor with interest tnrough S-15-75 amount J: - aL ‘tite2 


———|— ape afte 2-25-75 to the ‘dete of ent: ~ cae judzrent < at the cally “Fate Go. 4 
—_———_—— F186 +han i-th tha-entero-< ate of ‘thio actione= on3 the st aef 
eat sae eee {5-H spissad. one “She naritce DESL, _udement. cane folie. 
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—-— 


Biled Sill or 2osta on \ dudzment #75, $8 as taxed ‘in the sum “of 320, 1B 00 
ee ik ae is tas vor OF Pp ts? o- 

June 19-74 Filed pltfi's notice of entry of a 
i Ne on 6-16-75 

dune 23- =75 Filed deft's amended notice of appeal fron the ieiabatadiwade diamine 


_and entered on 6=3-75 as “amended by the Amended Judgment after trial” pees 
"anid entered on 6-16-75= that part of the “Order and Judmaent dated d=.1=40~% 
~~~} entered 613-68- the decision “and ‘brder dated and filed 1-27-70= the decis 

~~ dae dates S-1b010 and filed $-15-70 and the supplementary” ohne ordéYr U1 


__| and filed on 9-25-73-4 Copy ma lod to? Poletti Freidin Prashker fe ¥ elaman’ & Vators 
i rte 6=-23- 1o__ ooaee: a ee ene Pe Fe ae La 
~_ June "23-75 Filod stip & order _that_the_ nupersedens. bond_in tha sum_of 3 2527, 591 
___| _ filed on 6-13-75_is. cancelled_and_dischargede Clerk _ 
“June 23-75 Filed Supersedeas Bond_in the_sum of 6 60 .98- F ‘ 
Suns 2-78 Filed deft 's e sum of $ 7,657,360.08= Federal Insurance Company — 


novice. of entry of a true copy of supersedeas bond filed on 6-23-/5 
July 3-75! Filed pltfr's not ica of cross-appeal from so ) much of tho Amended Judyment 
| dated 4-13-75 and e>tered 6-15-75 as_denies pltff's motion for an ordor 
conforming the arithm.cic calculations rs indicated. Copy tu: Winthpop x aren 
Stimgon Putnan & Kobortse Frnt. 7-3+75 ee ee 


_true copy | r of | Amended ‘Judnent # 
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COMPLAINT, DATED MARCH 9, 1966, EXCLUSIVE OF EXHIBITS 
{SEE PLAINTIFF'S EXHIBIT 35 PAGE 3278 OF EXHIBIT BINDER, 


PLAINTIFF'S EXHIBIT 60A, PAGE 462 OF EXHIBIT BINDER) 


(R_1 PORTION) 


UNITED ST. TES DISTRICT COURT FOR THE 


SOUTHERN DISTRICT OF NEW YORK 


PERMA RESEARCH & DEVELOPMENT COMPANY, 
Plaintiff, : Civil Action 
File No. 
Vv. : Complaint 


THE SINGER COMPANY, : 66 Civ. 665 


Defendant, 


l. Plaintiff corporation is a citizen of the 
state of Delaware having its principal place of business 
at 345 E. Washington Street, North Attelboro, Massachusetts 
and Defendant corporation is a citizen of the state of New 
Jersey having its principal place of bucziness at 130 Rocke- 
feller Plaza, New York, New York. The matter in controversy, 
exclusive of interest ard costs exceeds the sum or value of 
$10,000. 

FIRST COUNT 

l. On the 18th day of June, 1964, Defendant 

corporation made a written contract with Plaintiff cor- 


poration, of which exhibit "A", hereto annexed, is a copy. 


2. 


1964, the Plaintiff duly performed all 
on its part. Pursuant to the con 


exhibit "A" the Defendant cornoration was bound to manu- 


facture a product developed by the Plaintiff corporation, 


accordance with Specifications and blueprints furnished by 


the Plaintiff corporation; the Defendant corporation, pur- 


Suant to this agreement was bound to provide diligent 


quality control in the production, assembly, testing and 


packaging of the product; pursuant to said agreement, said 


Deferdant corporation was to deliver completed product to 


distributors as designated by the Plaintiff corporation. 


On or about July 27, 1964 the Defendant corporation had 


manufactured a certain number of units herein before referred 


to as product; said units as manufactured were defective as 


@ result of inadequate quality control on the part of the 


Nefendant corporation; the Plaintiff curporation had made 


known the defect to the Defendant corporation and the 


Defendant corporation over the objection of said Plaintiff 


corporation did ship 500 units to the Plaintiff corporation's 


distributor in Ohio; to date, the Defendant corporation has 


refused consistently to remedy the inadequate quality con- 


trol and has therefore committed 4 breach of its contract 


with the Plaintiff corporation. 


Thereafter and before the 2lst day of December, 


the conditions thereof 


tract hereto annexed marked 


3. As a result of said breach of contract on the 
part of the Defendant corporation, the Plaintiff corporation 
was put to great expense, suffered monetary loss, and was 
unable to fulfill its contractual obligations er ered into 
with its distributors for delivery of said product to the 
extent of 41 million dollars. 

[RR 2, o 2) 
SECOND COUNT 

1. On or about December 21, 1964 as a result of 

the breach herein alleged and as a result of adverse 


financial condition of the Plaintiff resulting from said 


breach, the Defendant corporation and the Plaintiff corpora- 


tion entered into a new agreement purporting to cancel the 
contract of June 18, 1964 heretc annexed and marked exhibit 
a - ja 

2. Said agreement was procured by fraud and mis- 
representations on the part of the Defendant corporation «nd 
its agents as to its intentions and ability to market said 
product. 

3. Whereas both Plaintiff corporation and Defen- 
dant corporation were bound to performance under the con- 
tract of June 18, 1964 hereto annexed marked exhibit "A" and 
the agreement here in question merely purported to relieve 
the Defendant corporation of any and all responsibility for 


manufacture, there was no consideration for said agreement 


on the part of the Defendant corporation. 

4. That under the terms of the agreement hereto 
annexed marked exhibit "B" the Deferdant corporation was not 
bound to perform any covenants or agreements and retained 
complete discretion as tc marketing and manufacturing. The 
contract itself was illusory and therefore void. 

5. As a result of the misrepresentation and fraud 
of the Defendant corporation and as a result of the failure 
of consideration and the illusory nature of the agreement 
heretofore annexed marked exhibit "B" the Plaintiff claims 
damages in the sum of 41 million dollars. 

Wherefore the Plaintiff demands juc:ment: 

A) That the contract of December 21, 1964 be de- 
Caared null and void and that the Defendant corporation be 
ordered to pay to the Plaintiff corporation the sum of 
41 million dollars as damages. 

B) That the Defendant corporation be ordered to 
specifically perform its warranties, covenants and agreeme 
of manufacture of the contract dated June 18, 1964 and be 
further ordered to pay to the Plaintiff corporation the sum 
of 41 million dollars in damages. 

C) That the Plaintiff corporation may have such 
further and other relief as may be just. 

And in the alternative, if it be determined that 


the contract of December 21, 1964 be valid, Plaintiff demands 


[R 


1} 


judgment upon this contract for breach and non-performance 
thereunder in the amount of 41 million dollars. 
[R l, Pp 3] 


By its attorneys 
Matson, Kass & Goodkind 


By 


fae William A. Kass 

60 East nd Street 

New York, New York 10017 
TN-7-8570 


Plaintiff corporation herein demands a jury trial 


of all issues involved now or hereafter in the above cause. 


By its attorneys 


/s/ William A. Kass 


Matson, Kass & Goodkind 

60 East 42nd Street 

New York, New York 10017 
TN-7-8570 


ANSWER, DATED APRIL 20, 1966, EXCLUSIVE OF EXHIBIT 
(SEE PLAINTIFF'S EXHIBIT 60A, PAGE 462 OF EXHIBIT 
BINDER) (R 4 PORTION) 


[R 4, p 1] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


The defendant, The Singer Company, by its attor- 
neys, Winthrop, Stimson, Putnam & Roberts, for its answer 
herein, states as follows: 

1. Admits that it is a citizen of the State of 
New Jersey, avers that its principal place of business is 
30 Rockefeller Plaza, New York, New York, admits that the 
matter in controversy, exclusive of interest and costs, 
exceeds the sum or valte of $10,000, and denies having 
knowledge or information sufficient to form a belief as to 
the truth or falsity of the remaining allegations of para- 


graph 1 of the complaint. 


ANSWERING THE FIRST COUNT ALLEGED 
IN THE COMPLAINT: 


Answering the allegations of paragraph 1 of 


the First Count, defendant admits that on the 18th of June, 
1964 defendant entered into the written contract with 
plaintiff annexed to the complaint as Exhibit A. 

x Answering the allegations of paragraph 2 of the 

[R 4, p 2] 

complaint, defendant refers to the said contract of June 18, 
1964, for its terms and provisions, and admits that on or 
before July 27, 1964 defendant had assembled a certain number 
of the units referred to in the complaint as "product", said 
"product" being an "anti-skid" device developed by plaintiff 
in an effort to lessen the danger of skidding in automobiles 
by preventing the wheels from locking upon application of 
the brakes. Defendant alleges that it assembled such units 
from component parts furnished to it by plaintiff's former 
Suppliers, that one of such Parts was found to be defective 
and thereupon at plainti‘f's request, defendant substituted 
a new component part furnished to it by plaintiff in the 
assembly of the product, and thereafter, at the express 
written direction and order of plaintiff, defendant shipped 
500 of sai? units including the new component supplied by 
Plaintiff as aforesaid, to plaintiff's distributor in Ohio. 
Defendant further alleges that after the delivery of the 
said 500 units numerous defects in the plaintiff's design of 


the product were discovered as the result of reports from 


the field and from tests conducted by defendant's Quality 


Control Division in collaboration with plaintiff's engineers, 


including defects in the 500 aforementioned components 


Supplied by plaintiff, and that between the said 27th of 
July and the 2nd of December, 1964, plaintiff ordered at 
least 12 design changes intend:.* to correct such defects. 
Defendant further alleges that new units were assembled by 
defendant in accordance with the said design changes ordered 
by plaintiff, approved by plaintiff, and sent to Plaintiff's 
Ohio distributor as replacements for the aforementioned 500 


units delivered on July 27th. Except as 
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herein expressly admitted, defendant denies each and every 


allegation of paragraph 2 of the First Count. 


4. Defendant denies each and every allegation of 
paragraph 3 of the First Count. 

AS A FIRST AFFIRMATIVE DEFENSE TO 

THE FIRST COUNT OF THE COMPLAINT: 

5. Defendant alleges that the contract of June 
18, 1964, the breach of which is alleged in the First Count 
of the complaint, was mutually rescinded, cancelled and 
deemed null and void and all rights and obligations of the 
parties thereunder were terminated by the express provisions 
of the contract of December 21, 1964 referred to in the 
Second Count of plaintiff's complaint, a true copy of which 


is annexed hereto as Exhibit A. 


ANSWERING THE SECOND COUNT ALLEGED 
IN THE COMPLAINT: 


6. Defendant repeats and realleges each and 


every allegation contained in paragraphs 1 through 4 hereof 


as if set forth in full herein. 


7. Answering the allegations of paragraph 1 
of the Second Count, defendant admits that on or about 
December 21, 1964, it entered into a new agreement with 
plaintiff, cancelling the contract of June 18, 1964, but 
denies that Exhibit B of plaintiff's complaint sets forth 
such agreement in its entirety in that pages 1 through 12 
of Schedule A to Exhibit 1 to such agreement are not at- 
tached to plaintiff's complaint and avers that the "Agree- 
ment and Release" dated December 21, 1964 by and between 
plaintiff, Worcester Stamped Metal Company and American 
Emblem Company, Inc. attached to the complaint, are not 
part of said agreement, and except as 
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expressly admitted herein, denies eaci. and every allegation 
of paragraph 1 of the Second Count. A true copy of the 
said agreement of December 21, 1964 is annexed hereto as 
Exhibit A. Defendant refers to said agreement and the 


exhibits thereto for its terms. 


8. Defendant denies each and every allegation 


of paragraphs 2 and 3 of the Second Count. 


9. Answering paragraph 4 of the Second Count, 
defendant refers to the said agreement of December 21, 
1964 for the terms thereof, and except as herein expressly 


admitted, denies each and every allegation of paragraph 4. 


10. Defendant denies each and every allegation 
of paragraph 5 of the Second Count. 

AS AND FOR AN AFFIRMATIVE DEFENSE TO 

EACH COUNT OF THE COMPLAINT AND A 

COUNTERCLAIM ACAINST PLAINTIFF PERMA 

RESEARCH & DEVELOPMENT COMPANY AND 

FRANK A PERRINO: 

ll. Defendant alleges that in order to induce 
Singer to enter into the contracts of June 18, 1964 and 
December 21, 1964, in part set forth in the plaintiff's 
complaint, plaintiff and Frank A. Perrino, a citizen of 
Rehohoth, Massachusetts (hereinafter "Perrino" and sought 
to be made a defendant herein) and other officers of 


plaintiff did the followine acts: 


(a) Plaintiff and Perrino and other officers 


and employees of plaintiff furnished defendant with a six- 


teen page printed report prepared by a purportedly indepen- 
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dent "Nonprofit Organization in the Interest of Automotive 
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Safety and Research", which described the product in glow- 


ing terms, described innumerable tests of its performance 
alleged to have been conducted by the said organization 
including photographs of such alleged tests and repeated 
statements and tables indicating that the product was 
entirely safe and would shorten the stopping distance of a 
car upon application of the brakes and at the same time 
improve steering stability. In truth and in fact the said 
tests had beer conducted and the said report had been pre- 
pared by or under the direction of one of the founders, 
original directors and principal stockuolders of plaintiff 
with the full knowledge and collaboration of Perrino and 
other employees of plaintiff, and was known by them to be 
false and misleading; 

(b) Plaintiff failed to disclose to 
defendant that for a period of years prior to vune 18, 1964 
plaintiff had attempted to sell the said product to several 
of the leading automobile manufacturers in the country as 
well as other organizations interested in automotive safety 
devices; that such automobile manufacturers and organizations 
hac conducted elaborate tests disclosing numerous basic 
defects in design in the said product and indicating that 
it lengthened instead of shortened the stopping distance 
of automobiles and in many other respects was unsafe for use 
in automobiles, and that none of them had been willing to 


purchase the same; 


(c) Plaintiff and Perrino and other offi- 
cers of plaintiff arranged for and conducted a false and 
fraudulent demonstration of the product as installed on a 
test 
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vehicle for the benefit of defendant and drove the 
vehicle in a manner to conceal the product's defects, with 
the intent to mislead defendant abovt the operating 
characteristics and the safety of the product; 

(d) Plaintiff and Perrino and other 
officers of plaintiff failed to inform defendant of reports 
of customer experience revealing malfunctions and accidents 
with the product which had been reported to plaintiff prior 
to and after June 18, 1964 and which revealed inherent jie- 
fects and dangers in the product's design, performance and 
safety; 

(e) Plaintiff and Perrino and other 
officers of plaintiff furnished defendant with false and 
fraudulent advertising material on the product, which in- 
cluded misleading and inaccurate claims as to the abitity 
of the product to produce a controlled, no-skid stop, as 
to the stopping distance required, and as to the fail- 
safe properties and overall safety of the product; and 

(f£) Plaintiff and Perrino and other 
officers of plaintiff falsely and fraudulently reported 


to defendant the alleged ease and speed of installation 
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and maintenance of the product, and the trouble-free oper- 


ation of the product. 


12. Each of the aforesaid state; 2nts and rep- 
resentations alleged in paragraph 11l were false and fraudu- 
lent and were known to plaintiff and Perrino and other 


officers of plaintiff to be false and fraudulent when made. 


13. The failure of plaintiff and Perrino and 
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other officers of plaintiff as alleged above in paragraph 


11 to inform defendant of material facts relating to the 


design, specifications, performance and testing of the 


product was fraudulent and was intentional on the part of 
plaintiff and Perrino and other officers of plaintiff, was 
in violation of its duty to inform defendant of material 
facts known to it, and was intended to and did induce 


defendant to enter into the said contracts with plaintiff. 


14. Defendant believed the statements and repre- 
sentations made by plaintiff and said Perrino and other 
officers of plaintiff to be true and was induced thereby 
to enter into the said contracts and would not have entered 
into said contzacts if it had known the true facts con- 
cerning the design, specifications, performance and testing 
of the product which were fraudulently concealed, sup- 


pressed and misrepresented by plaintiff. 


15. Many of the misrepresentations alleged here- 
in took place in New Yo: x and were fraudulent conduct on 
the pz -t of Perrino in Yew York, and Perrino made and 


executed both contracts in New York. 


16. Relying upon the said misrepresentations 


and concealments of known facts defendant expended large 


sums and time in collaboration with the said Perrino and 
plaintiff's engineers in testing and attempting to correct 
the many defects appearing from time to time in the said 
device until in March 1965 tests conducted by defendant, as 
well as reports received from the field, disclosed that the 
said product was inherently and basically defective in de- 
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sign and dangerous to life and limb. Thereupon defendant, 
in order to prevent the possibility of serious accidents, 
undertook at its own expense to recall and retrieve products 


Previously sold to  1e public, 


17. As a result of the foregoing acts of plain- 
tiff and the said Perrino in fraudulently inducing defen- 
dant to spend time and money on the manufacture, distribu- 
tion and sale, testing, recalline and retrieving said 
Products, the defendant has Suffered damages in the amount 


of $4,000,000. 


WHEREFORE, defendant demands: 


1. That the Court order Frank A. Perrino to be 
made an additional party defendant and to respond to the 


counterclaim against him herein. 


2. That defendant have judgment on its counter- 
claim against plaintiff and against Frank A. Perrino for 


$4,000,000. 


3. That the relief sought by plaintiff in its 
complaint be denied in its »ntirety, and the First and 


the Second Counts of plaintiff's complaint be dismissed 


with prejudice and with costs to the defendant. 


Dated: New York, New York 
April 20, 1966 


WINTHROP, STIMSON, PUTNAM & ROBERTS 
Attorneys for defendant, 
The Singer Company 


By /s/ W. C. Chanler 
a member of said firm 
Office and Post Office Address 
40 Wall Street 
New York, New York 10005 


REPLY, DATED MAY 9, 1966 (R 5) 
(R 5, p 1) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


The plaintiff, Perma Research & Development Company, 
by its attorneys, Matson, Kass and Goodkind, for its reply to 
the defendant's counterclaim admits, denies and alleges as 
follows: 

1. That plaintiff does not owe defendant the amount 
as alleged in defendant's counterclaim, or any amount, in so 
mich as defendant was obligated by contract to expend time and 
money on the manufacture, distribution and sale, testing, re- 
calling and retrieving said products, snd in addition did re- 
trieve and recall said products to insure itself against liabil- 
ity for its defective and negligent quality control which quality 
control it was obligated by contract to perform with diligence 
and without defect. 


WHEREFORE, aintiff dem*;ds judgment that “he 


‘nterclaim herein be dismissed with costs 


disbursements. 


Dated: Wew York, New York 
Me 9, 1956 


MATSON, KASS AND GOODKIND 
Attorneys for the plaintiff, 
Perma Research & Development 

Company 


By_ /s/ William A. Kass 


a member of said firm 
Officz and Post Office Address 
60 E. 42 Street 
New York, New York 


PLAINTIFF'S RULE 9(g) STATEMENT (R 11 PORTION) 


(ATTACHMENT TO PLAINTIFF'S NOTICE OF MOTION 
FOR SUMMARY JUDGMENT DATED MARCH 17, 1967) 
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VNITED STATES DISTRICT COURT 
~JUTHERN DISTRICT OF NEW YORK 


i i 7 


SAME CAPTION 


This statement is submitted to the Court in com- 


pliance with Local Court Rule 9(g). 

This is an action brought by the plaintiff, PERMA 
RESEARCH & DEVELOPMENT COMPANY ("PERMA") against defendant, 
THE SINGER COMPANY ("SINGER") alleging breach of contract 
and fraud. SINGER has brought a motion for summary judgment 
alleging that there are no genuine issues to be tried. The 
plaintiff, PERMA, contends that the following are genuine 
issues of material facts: 

(1) That prior to the contract of June 18, 1964, 
PERMA furnished SINGER with sufficient material and workable 
units so that they would determine from their own research 
that the Anti-Skid Device was workable and, in fact, had been 
manufactured and used successfully. 


(2) That the purpose of the agreement between 


PERMA and SINGER was to obtain (a) a manufacturer of the 
unit, and (b) a manufacturer who could exercise the neces- 
Sary quality control to determine that the parts furnished 
by suppliers of PERMA conformed to the specifications 
furnished by PERMA. 

(3) That SINGER had the right to choose the 
Suppliers of the component parts and to negotiate with them 
under the contract of June 18, 1964. 
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(4) That SINGER did not exercise the quality 


control necessary to manufacture this product, as had been 
promised by them, in that they allowed an inventory of 

50,000 component parts to be delivered to them by a supplier 
in five separate deliveries during July, August and September 
of 1964, and the defects in these component parts should have 
been detected in the first delivery. 

(5) That the delivery of 500 units to Ohio was 
made after PERMA principals, in agreement with a SINGER 
principal, nad determined that these units were defective 
and SINGER was instructed not to deliver them. 

(6) That there were no changes in basic designs 
and specifications, as alleged. The char: ‘rders were 
recommended by PERMA, either because of in,’.oper methods of 
manufacture being used by SINGER or to facilitate production 
of the unit, and these change-orders were arrived at on 
request by SINGER and in compliance with Section 9 of the 


agreement of June 14, 15964. 


(7) That, although SINGER has alleged that the 
Anti-Skid Device is not commercially feasible, devices 
based on a similar theory are presently used on commer- 
cial aircraft; by the Hydro-Aire Division of the Crane 
Company on truck units; and there are presently over 209% 
PERMA units being used in the New England area and have 
been used for some two to three years. 

‘(8) That PERMA has never and does not contend 
that the Anti-Skid Device is 100% fail-safe, as this, in 
practice, is impossible, but has presented the Device as 
having a "fail-safe feature." 


(9) That the contract of December 21, 1964 does 


not obligate SINGER to do anything and is, therefore illus- 


ory; was entered into without consideration; and PERMA was 
induced to enter 
(RnR it, p 39 
into the same through fraud and misrepre- 

sentation on the part of SINGER and its agents. 

(10) That the effect of the contract of December 
21, 1964 is that SINGER has acquired all of the patent 
rights formerly belonging to PERMA, all of the marketing 
rights (with no obligation to manufacture, market or pay 
royalties thereunder), that PERMA is ieft with a shell and 
only an obligation to pay SINGER the sum of $209,000. 

(11) That, although SINGER, under the contract 


of December 21, 1964, purported to assume PERMA's contract 


obligations, their disposition of these obligations has re- 
sulted in irreparable harm to PERMA and that SINGER has in- 
formed PERMA's customers that the unit is inherently defec- 


tive and dangerous and PERMA would find it difficult to 


reestablish its reputation in the market, even if they 


recover their patent rights. 

(12) That there is no evidence that the design 
of the unit is inherently defective and tht full disclosu. 
of all quality control problems and names of all persons 
testing the unit in the field had been disclosed to SINGER 
prior to the entering into of either of the above mentioned 
two contracts. 

Respectfully submitted, 
MATSON, KASS, GOODKIND & WECHSLER, 
Attorneys for the Plaintiff, 
60 East 42nd Street 


Borough of Manhattan 
New York, N.Y. 10017 


By /s/ William A. Kass 
Partner 


OPINION OF BRYAN, J., DATED MARCI! 29, 1968 (R_18) 
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BRYAN, District Judge: 

Theya ara companion actions, tho first (66 Civil 665, 
referrod to as A’tion No. 1), seeking damages for alleged 
breach of contract, and the socond (66 Civil G6, referred t 
as Action No. 2) noaking injunctive relief, 

The complaint in Action No. 1 ia in two counts, 


The first alloges breach of a contract dated June 18, 


1964, between plaintiff, een Reeneren & Development Company 


(Perma), and defendant, fhe Singer Company (Singer), whercby 
Singer agreed to manufacture and deliver to Perma's customers 
an apparatus known as ‘'Perma Anti-skid Control," on which 

Perma held patents, for installation on automobiles. Te is al- 
leged that units of this device manufactured under the contrect 
were defeciive due to Singer's failure to exercise adequate 
quality controls in the assembly and testing of the product as 
required by the contract and that some 500 of these defective 
units were delivered to Perma's distributore over itr objection, 
Perma alleges that as a result of this breach it was unable to 
fulfil its contractual obligations with its distributors and 
suffered substantial damages, 


The second count in Actlon No, 1 aeeks to set aslde a 


gacond agreemant between the partlos dated December 21, 1964, 


Which, anon, other thinga, Cerumloated and cancellad the earl ler 
June 18, 1964, apyrooment, The nacond count ellegos that tha 
Docombar agrcomont was procured by fraud and mis: opresentation, 
that it waa ontarad into without: consideration, and that it was 
dllusory and therefore void, Judgaent 1g sought (1) declaring 
that the Decambor ayruaoment in null and void; (2) for spacific 
performance of the June ayracmont; and (3) for danages of 
$41,000 ,0UG. 

The final paragraph of thé complaint seaks additional re- 
licf by stating cryptically, "And in the alternative, if it be 
determined that the contract of Decomber 21, 1964 ba valid, 
Plaintiff demands judgment upon this contract for breach and 
non-performance thereunder in che amount of 41 million dollars." 

The answer of Singer generally denies tho allegations of 
the complaint and interposes a counterclaim for alleged false 
and fraudulent representations by Perma which induced it to 
spend time and money on the skid control device tn its damage 
in the sum of $4,G00,UU0, | 

The complaint in Action ww. 2 seeks an injuncticn against 
the further shipping and delivery of units of the Perma Anti-Skid 
Control apparatus by Singer. The relief sought is predicated 
on the June 18, 1964 agreement under which Singer manufactured 


these units and Lpnoren the December 21, 1964 agreement. The 
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anawer yonerally donian the allogations of thu complaint, 
Defendant, Ringar, has woved pursuant to Rule 56, F.R.C.P, 
for summry judgnont diamisaing, tha complaints in both actions 
and for Hununary judywont on its counterclaim in Aation No. l, 
Plainciff£, Verma, crose-woved for uummary judgment on the second 
count in Action No, 1, Perma algo has moved for leava to file 
e. amended reply to the counterclaim in Action Nc. 1, 
‘The factual backround may bo briefly summarized as £ollows: 
The Perma Anti-Skid Control devica, designed to preverc 
an automobile from shidding, was invented by Perrino, President 
of Perma. Perma had been working for some years and had spent 
substantial sums to perfect and market it. The device is a 
complicated mechanism with over 100 separate parte. 
In June 1964, aftor Perma had sold a number of tha davices 
which it had assembled, it entered into e contract with Singer 


under which Singer undertook to assenble the product from an in- 


ventory of component parts purchased from Perma's former sup- 
P P P P 


pliers. Singer agreed to exercise dillgent quality control to 
‘detennine that the components complied with specifications, 
During eix months of operation under thie contract a 
mumber of dofucts in both quality and deaign were discovered, 
Various changes in design were mado after consultation between 
Perma and Singer. During this, period some 500 units were shipped 
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by Singer to Pormi's dlatxibutor in Onto. A number of thesa 
units ware dafective in varioun rappects, Porma now claims 
that these defects worw dua ta Singer's failure to exercisa ade- 
quate quality control aver the Coimponant parts, Singer, on the 
other Land, maintalina that its controlg were efficient and ade- 
qute and that tha defects wera due to faulto of dasign tn the com- 
ponent parts which Singer or Perma had diacovered and which had 
to be rapl»ced or corrected, 4 

In any event, in December 1964 4 new contract was entored 
into by the parties which cancelled the June contract. Under the 
Deceiber contract thie palenta for the davica wera assignad to 
Singer by verma and Singer undertoop to manufacture as market 
the product, payiig royaltios to Perma, 

After substantial expenditures under thig agreement and 
a number of tests and experinents, Singer claims that it concluded 
that the devico wag noc fail-wafo - that is to say, was withouc 
4 feature which would restore the standard braking syatem of tha 
automoblle in che event of a mechanical failure of the davice - 
and tiat tha device was therefore unmarketable, A retrieval pro- 
gram was then instituted to get back all devicer delivered ¢o dis- 


tributoxs or sold co the public by Singer and Singer advised 


Perma it would daliver no more devices and component parts ‘until 


the devica was made Lall-saftna, + mht be see ON 


hie 
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After controversy had developad vetween the parclos over 
the daciaion reachad by Singer, Perma commenced the two actions At 
bar, | 

Singer's motlon for summary judyment addressed to the 
complaint Ln Action No, 1 ie predicated on two principal grounds, 

The first te that there waa in fact nm breach of tha June 
18, 1904 agracment a6 alleged, Tho second is that the June 18, 
1964 agreement and all obligations thereunder were fully and finally 
terminated by the agreement of December 21, 1964, and that there 
ig no basis in fact or law for setting aside the latter agreement 
which effectively bars suit upon the first. Howaver, Singer does 
not address itself to Perma's claim of breach of the December 
agreement set forth in the final paragraph of the complaint. 

Without suggesting that Singer's firet ground is without 
merit, it 1g unnecessary to discuss that ground, since the second, 
inscfar as it goes to the validity of the December 1964 agree- 
ment is dispositive of the motions for suaary judgment addressed 
to Action No. 2 and to Counta 1 and 2 of Action No. i. 

By the December 21, 1964 agreement all patent rights to 
the Perma anti-skid control device were transferred to Singer 
and Singer agreed to manufacture and warhkot the davic: and to pay 
royaltias to Perma, There ta no doubt that the Dece.wthscr aurceuent 
affectively corminated the Juno,agreement. It expressly provided 
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that tho June agreemont "should ba daemad null and void and of 
no force or effeot," and that “all xightea and obligations o. 
the partics thereunder wera corminated" with the exception of 
specified » o.' i*oma not relevant hare. 

Thus, m.v rights which Perms might have had to aue on 
tha June agreement are effectively barred by the December agrce- 
ment as long as it remains in force and effect. x It.ie 
plainly for this reason that Porm’ in the second count of its 
complaint seeks a declaratory judgment sett |, asida the December 
agreement and declaring it null and void, Unles: Parma van euc- 
ceed in setting aside the December agreement it has no clain for 
relief on the first emmt for breach of the June agreement. 

In the second count Perma alleges three grounds for 
setting aside the Decewber agreement: (1) that there was no con- 
sideration for the agreement on Singer's part; (2) that the cgree- 
ment was illusory and therefore void; and (3) that Parma was in- 
duced to enter into the agreement by fraud and misrepresentation 
on the part of Singer. 
lack of consideration. 

The December agracment exprensly provider tuat it is to 


be governed by New York Law. It wags an agreement in writing to 


ee ne ee ee a we er ee 
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1/ See 5A Corbin, Contracts § 1336 (1964). 
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discharpe the Juna aproement signad by Porma, the party against 
whoin the discharya ie sought to be enforced, Undar New York C.0.L. 
fection $-Llu3, such a contract "shall not ba invalid for laci of 
consideration." Thus, the June agroament was effectiyely termin- 
ated whether or pot there waa consideration for the Dacember 
agreement. 

But quite apart from thie thora was ample consideration 
for the December agreement. . 

Singer ansumed loans and obliyationr vf Perma in the 
anount of $2U9,uUU in return for which Perma gave finger a five 
year non-interest bearing missory note. A chock for §24,UuU 
was delivered to Parma at the closing. Singer assumed Perma's 
current liabilities to third parties in the amount of $85,000 
and also Perma's ‘our principal distributorship contracta. Finally, 
Singer was required to pay Perma voyaltios. All this is clear 
from the face of tha contract and waa udmnitted by Perrino, Porma's 
President, on deposition. Indeed, it could not well have been 
denied, 

There is no factual or legal basis for the contention 
that the Decomber 1964 contract lacked consideration, 


2A 


the December Contract 


‘ 


ane 
Perma's thoory, as state¢ in the complaint, is that the 


ayxeonent te Cb duaens beaune “Etager wae ol lind tea pachurm 

any covenants or Aycuements and cetaluad Ginmplate Aingration aa 

to manufacturing and marketing." towaver, on hie deposition 
Perrine admitcad that Finger had parformed a number of the covenant: 
and agrevmonts contained in the Ducember .cntract. 

In any ouents rogardicas of spacific promises in the agree- 
ment, there can be no dowbt that there wae an obliyation on 
Singer's part under the ayreemont to use its best offrarta to 
manufacture and marlet tiie product. See Wood v, Lucy, Lady Duff 
Gordon, 222 N.Y, 88 (1917). See also Bruce & Co., Inc. v. Simpson 
& .o., Inc., 4u Misc. dd 501, 504 (5. Ct. 1963); Franklin Re- 
search & Development Cap. v. Swift Electrical Supply Co., 34u 
P.2d 439, 443, n. 3 (2d Cir. 1964). Moreover, it appears from 
the papers before me that Singer did in fact apend substantial 
time and money in manufacturing, testing, research and market §-g 
of the device, 

Finally, Paragraph lu of the contract provides for a “re- 
version right" to Perwa under whiel Perna could recover the riphts 
to the device if Singer did not spand more than 91U0,U000 per year 
in marietiny it. Paerrino clained that this reversion viene was 


etill in existence at the tine when hia deposition was taken. 


There is no legal or factual basis for Perm 's second contention 


“oF oe 


Pincobe Spesaarearers's 6 <s 
} 
elither, 


A. Fraud in tie inducemont, 


Tha only other §round on which Verma elites te rhat the 


renee contract was inducod by fraud and miorepresentation. 
This is categorically denied by Singer, 

Parma haa not only failed to show that there was nee 
fraud or misrepresentation but in effect admits that chore waa 
nona, 

Porma alleges in the secon caunt in hainéen No, 1 that 
the December agreement “was procured by fraud and misrepresentatio; 
on the part of" Singer "as to its intentions and ability to market 
the product." Paerrino, the President of Perma, on his deposition 
taken by Singer, was unable to point to any evidence to Gupoort 
that charga, 

When asked what the basis was for the sharge:Peerine replicd 
that he had been told that more time and money would be spent on 
engineering and marketing, that there was "less time and money 
Bpent after the Signing of the Dacembar agreement than there was 
previously," 2 that ha did siot know how nuch time and money had 
beon spent unde: -ither agreemenc, but that "averything elae 


peintes te the fact that thay did not intend to do what they said 
2/ Deposition of Perrino, p. 42, 
Qe 


we 
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thay wara go Lng, to do," 

Furthor, Porrino sald thac “although tl.cy [Singer] oalid 
they would market ‘the product, they did not. Thay, tn fact, 
turned thin over to an independant organization which was previous 
our own diatributor, where he statod himself that ha did not have 
the asscts to market the product nationally." 4 Apart from the 
hearsay in this statement it may, be noted that under the Decewbor 
agreement Singer had the right to determine the mathod of manu- 
facturing, exploiting and marketing the product “in its absolute 
discretion," : 

; Even if Perrino'sa claims were taken as'true this would noc 
constitute fraud in the inducement under New York law. Were there 
an intention not to perform terms of the December agreement on 
Singer's part, followed by non-performance, this weuld not give 
rise to an action for fraud but to an action for damages for 
breach of the agreement. As was said in Briefstein v. Rotondo 
Co., 8 A,D.2d 345 at 351, 147 N.Y.6.2d 866, at 868 (lat Dept., 
1959): 

“To say that a contracting party 
intenda when he anters into an agrees 
ment not to be bound by it is not to 
state 'fraud' in an actionable aroa, SH 
but ta state a willingness to risk e. 


paying damagea for breach of contract. mov <i 
¢ 419, 


3/ Deposition of Perrino, p. 420. me Aen 


4/ Id, at 420-21, 


ede Soo | 


"If a man makes a contract in- 
tending to breach it he would expect 
to pay the price which such a course 
incura by tho usual rules of Law 
undor which contracts are afflordad 
judicial enforcement. An intention 
not to perform does not bring on 
heavier damages than actual non- 
performance. Tha policy which runa 
through tha fabric of tha law of con- 
tracts io to bind a party by what ha 
agreea to do whether or not he in- 
tends to do what h. agrees, 


"Implicit in She policy sanctioning 
the formaliration of contractual under- 
takings is precaution against an extioting 
intention not to be bound by the agree- 
ment as well as a future change of mind 
about being bound by it, Actionable 
relief hangs on breach; and under the 
facts here pleaded, relief does not lie 
for fraud restiny on an intention not ta 
perform." 
See a).so Levanthal v. Martin, 25 A.D,2d 508, 266 N.Y.S.2d 774 
(let Dept. 1966). 
The facts in Briefstein were quite different from those in 
such cases as Sabo v. Delman, 3 N.Y.2d 155, 164 N.Y.S.2d 714 
(1957), where it wes said tliat a promise esctually made with a 
preconceived and undisclosed intention of not performing it * * 
constitutes a wmilsrepreseutation of a matarial existing fact upon 
which sn action for resclasiou may be predicated." Id. at lou, 


165 N.Y¥.8,2d at 716, Sabo v, Deliwsan was concorned with fraudulent 


promises ao to collateral matters not included within and outsic 


efi. 


tho teruo of Che contract which wore given to induce the party 
seeking, ponutaatin ta anter into the contract, In Briecfstoin, 
on the other hand, plainciff£,ae the plaintiff? lore, aimply 
claimed that defendant never intended to carry out the promises 
which he had made under the actual terms of the contract itcelf. ~ 
Moreover, Parrino's testimony on deposition demonstrates 
thera is no evidence of an intention hy Singar not to perforin the 
contract, When Perrino was asked how he knew "that Singer had 
no intention to market the product" at the time it negotiatad 
and signed the contract, he replied “There is no way of ma knowing 
exactly what their intention was at the time they nats ic, except 
that they promised certain thinge when everything else points to 
the fact that they did not intend ta do what they said they wore 


wooo 


going to do, Perrino was then asked "What points ta that fact 
7/ 
that you allege?" ~ His response resolved itself into nothing 


. 
more than claims of non-performance by Singer. 8/ 


tee — me ee 


the 
5/ It may be noted that Briefsteln doas not conform to eithes/Re- 
statement of Contracte or the Kestatement of torts. Sea Restate- 
meat, Torts, § 530 Commence b; Restatement, Cuntracts, § 473. 
6/ Deposition of Perrino, p. 420, 
7/ Ybid. 


8/ Id, at 420-22. 


A mero shoving of neov-varforwance of a promise without 
more te insufficiene to euppe ¢ a claim of fraud in tha inducowent 
Sce Restatement, Torto, § 530 Comment c; Restatement, Contracta 
§ 473 Commont a; Adams v, Clark, 239 N.Y, 403 at 410 (1925). 

Bce alno Prosser, Torts, § 90 at p. 565 (2d ad, 1955). Nothing © 
more than that wus shown hare, 

The only affidavit in opposition to Singer's motion for 
gummary judgment ip that of Perrino in support of Permu'sa crosgs- 
motion for the sama relief on Codnt 2, It wholly fails to present 
any evidence of fraud in the {inducement of the Decembar contruct. 
The conversations « ‘ch Perrino claims to have had with various 
persons connected with Sirg2zr do not support the alaim that there 
was no intention on Sivper's part to perform when it entered inte 
the December contract, much less establish any fraudulent mis- 
representations .Porz.no's affidavit is insufficient to raise any 
material issues of fact, Nor does Lt cast any doubt on hia ad- 
minsion at his vepogsition that finger and Perna were engayed in 
joint efforts looking toward the perfection end inarkating of tha 
de-iee for sows eix months after tha panachce agrecuent Wae eucecoy 
into, and up to the time that Singer Joat confidence in the davice, 

In any event, 1t appears that there was a substantial < 


measure of p.rformance of the December agreement by Slinger Tha 


xeal tasue between the parties is over tho adaquacy of suci. 


-]3- 


formance under the torme of tha contraut, Lt 4a plain that 
this viiiniiaaie -#@ not as to fraud in tha inducement, but as to 
whethar or not tha Davember contract was breached, | 
Thera ara no matorfal fasus2 of fact to ha tried with 
respect to tha éteta tn tha second count in Action No. 1 for re- 
ecission of tho peceidine agreemant and Slinger ia entitled to sum- 
mary judgment on that claim, Perma's crose-motion for summary 
judgment in the second count in Ag@tion Ne, 1 is wholly without 


merit and must be denied. 

The first gount based on alleged breach of the June, 1964 
contract therefore autowatically fall; since any such claim is 

Decembe - 

barred by the subsisting /1964 » :ecment and Singer is entitled to 
summary judgment on the first ¢ unt of Action No. 1 alao, The 
same resuit follows with respect to Action No. 2 for injunctive 
relief based solely upon the June agreement, Singer'y mation for 
summary judgment dismissing the complaint in heeten No. 2 will be 
granted, 


Thera remains the claim asserted in Count 2 of Action No, 


1 for breach of the December 1964 contract as distinguished from 


the claim for rescirsion, It will be rocalled that this clain << 


is alleged In the followlng Language; 
“And in the alternativa, 1f it ba 
datormined that the contract of De- 
cenber 21, 1964%ba valid, plaintt£f£ 


ober ewe 


domands judgmant upon this contract for 
brench of non-performance thereundor 
‘dn the amount of 41 million dollare." 
This can scarcely be said ta be an artiatic way to allcpe 
a substantial claim for breach of contract. Howaver, if tha quoted 
paragraph be read in conjunction with other allogations of Count 
2, it is barely sufficient to withstand a motion to dismiss and 
“mst eld to state a viable claim for relicf for breach of 
contract, As Professor Moore has atated; 
4 
“% * * The courts hava ruled again 

and again that a motion to diamiss for 

failure to state a claim should not be 

granted unless it appears to a certainty 

that plaintiff would be entitled to no 

yelicf£ under any state of facts which 

may be proved in eupporta his claim," 

2h, Moore's Federal Practice, { 8.13 at 

page 1705-07, 
See also DioGuardi v. Durning, 139 F.2d 774 (2d Cir. 1944). 

finger has not addressed itself directly to tha claim 

for breach of the December agrecment nor has Perma, In the 
present posture of this action and on the pepers before me finger 
has not demonstrated that there are no material issuca of fact 
as to this ciaim which require trial and summary judgment on the 
claim must therefore be denied. 


Finally, there are Singer's motion for summary judpment 


on ite counterclaim in Action No, 1, and Parma's motion for leave 


to serve an amended reply to that counterclaim. . 
. 


Ginger’ s counterclaim allcyes a porios of fraudulent acts 
ang representations on the part of Parma which induced Singer 


"to spend tims and money on the manufacture, diotribution and 


of 
gale, tasting, recalling and retrieving" /the anti-skid device 


to ito damage in the sum af $4,000,000. The original reply to 
the counterclaim was inartistically drawn, to say the least, and 
it can be argued with some persuasiveness that it is not an of- 
fective denial osutficient to plage in issue the material alles 
gations of tha counterclaim. Nowever, Porma has moved for leave 
to serve an amended reply which places in issue such material al- 
Legations. 

Singer urges that service of the proposed amended reply 
should not be permitted, not only because it ia untimely but be- 
cause a number of its allegations are inconsistent with the record 
thus far made ‘on the depouitions taken by the parties, However, 
in view of the Liberal ,~ -cy favoring amendments, I do not 
think that Perma should be foreclosed From filing tts amended 
reply and leave is granted Lo do oO. 

In the Light of the issucs raised by tha amended reply 
it cannot be said on the record before me “hat thare aro no mA~ 
terial issues of fact to be tried with respect either to Perma'u 
liability on the counterclaim or to the important quaotion of 
Singer's damapcs. Singer's abtion for summary judgment on its 


\. 


counterclalw whll therefore be denied, 


Settle order on notitee ambodying the dectoions reachod in 


this opinlon. 


Dated; New York, N.Y. 


—— aed 


1S Y Bova ” acai 


March 29, 1968 "> Finite “EY 
United States Diateapt Judge 


DEFENDANT'S NOTICE OF MOTION FOR REARGUMENT 


DATED APRIL WITH MEMORANDUM 

ENDORS BR J.) DATED JULY 11, 1968 (R 19) 

KS eee ee EF 
(R19, ¢ 1] 


UNITED STATES DISTRICT CouRT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


PLEASE TAKE NOTICE that, on all the pleadings, the 
Memorandum of Law submitted herewith in support hereof and 
on all the papers filed in this action, the undersigned will 
bring its Motion for Reargument, pursuant to Rule 9(m) of 
tne General Rules of this Court, of that part of the deter- 
mination of the Honorable Frederick vP. Bryan, denying sum- 
mary judgment, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, on the Second Count of the Complaint in the 
above-entitled action with respect to the allegation that 
Singer breached the contract entered into between the par- 
ties on December 21, 1964, (Opinion of Judge Bryan filed 
April 1, 1968, p. 15) in Room 506, United States Courthouse, 


Foley Square, City and County of New York, on the 23rd day 


A-48 [R 19} 


of April, at 10:00 o'clock in the forenoon of that day or as 


soon thereafter as counsel can be heard. 
Further, the undersigned respectfully requests 
that this Court refer this Motion to the Honorable 
tn 29 et 


Frederick Rryan. 


Dated: Ne rk, New York 
Apr . 11, 1968 


Yours, etc. 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By /s/ William C. Chanler 
William C. Chanler 
A Member of the Firm 


Attorneys for Defendant 

Office and Post Office 
Address 

40 Wall Street 

Borough of Manhattan 

New York, New York 10005 


MATSON, KASS, GOODKIND & WECHSLER 
Attorneys for Plaintiff 

60 East 42nd Street 

New York, New York 10017 
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BRYAN, District Judge: 


Both plaintife's and defendant's motio 
are granted. On rear 


ns for rearpument ‘i 
Sument my original decigi 
1968, is adhered to, 


On dated March 29.0 


It is so ordered, 
Dated: New York, N.Y. 
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ORDER AND JUDGMENT OF BRYAN, J, 


DATED AUGUST 11, 1968 
(R 28 PORTION) 


[R 28, p 1] 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


The following motions having been made, 


ie 


By the defendant, The Singer Company (herein- 
after "Singer") for summary judgment, pursuant 
to Rule 56 of the Federal Rules of Civil Pro- 
cedure, dismissing the Complaint of plaintiff, 
Perma Research & Development Company (herein- 
after "Perma"), 

By Singer for summary judgment on its Counter- 
Claim against Perma, pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, 

By Perma for summary judgment on the Second 
Count of the Complaint, ‘pursuant to Rule 56 


of the Federal Rules of Civil Procedure, 


By Perma for leave to file an amended reply 


to Singer's Counterclaim, pursuant to Rule 15 
of the Federal Rules of Civil Procedure, and 
(R 28, p 2] 
The Co. ‘t having granted Perma's motion for leave 


to file an amended reply to Singer's courcerclaim, and 


The Court having considered the pleadings in this 


action, the affid- . memoranda and exhibits in support 


of and in oppositio.. to said motions, and having heard coun- 


sel for the respective parties and having had due delibera-~ 
tion, and having rendered its decision on March 28 and filed 


its opinion on April 1, 1968, and 


MOTIONS for reargument having been made, 

1. By Singer on April 11, 1968, and 

2. By Perma on April 23, 1968, and 

The Court having granted both of said motions ‘for 
rearjwrent and on reargument having adhered to its decision 
dated Marck 7¢ and filed April 1, 1968, by memorandum of the 


Court filed on July 15, 1968, it is 


ORDERED that Singer's motion for summary judgment 
on the First Count of the Complaint be and the same hereby 


is granted; and it is further 


ORDERED that Singer's motion for summary judgment 


on the Second Count of the Complaint be and the same hereby 


is granted insofar as said Count seeks rescission of the 
December 21, 1964 agreement between Perma and Singer; and 


it is further 


ORDERED that Singer's motion for summary judgment 
on the Second Count of the Complaint be and the same hereby 
is denied insofar as said Count seeks damages for the al- 
leged breach of the December 21, 1964 agreement between Per- 
ma and Singer; aad it is further 

[R 28, p 3] 

ORDERED that Perma's motion for summary judgment 

On the Second Count of the Complaint be and the same hereby 


is denied; and it is further 


ORDERED that Singer's motion for summary judgment 
on its Counterclaim against Perma be and the same hereby is 


denied; and it is further 


ORDERED that the Court, expressly determining 
under Rule 54(b) of the Federal Rules of Civil Procedure 
taat there is no just reason for delay, hereby expressly 
directs that a final judgment be entered: (1) dismissing 
with prejudice the First Count of the Complaint, and (2) 
dismissing with prejudice the Second Count of the Complaint 


insofar as said Count seeks rescission of the December 21, 


(R 28] 


1964 agreement between Perma and Singer; and said judgment 


is hereby entered, 


Dated: New York, New York 
August 11, 1968 


s Frederick V.P. Bryan 
United States District Judge 


JUDGMENT ENTERED: 


Dated: New York, New York 
August 13, 1968 


[s/f John J. Olear Jr. 


Clerk 


OPINION DATED APRIL 25, 1969 OF THE 
UNITED STATES COURT OF APPEALS 
FOR Til: SECOND CIRCUIT : 


(410 F.2d 572 (2d Cir. 1969)) 
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PERMA RESEARCH AND DEVELOP- 
MENT COMVANY, Appellant, 
Vv. 
Tho SINGER COMPANY, Appelice. 
Nos. 407 and 408, Dockets 32716 
and 32754. 


United States Court of Appeals 
Second Circuit. 


Argued Jan. 22, 1969. 
Decided April 25, 1969. 


Appeal from orders of the United 
States District Court for the Southern 
District of New York, Frederick van 
Pelt Bryan, J., granting partial summary 
judgment for defendant in action for 
breach of contract and dismissing com- 
panior. action for injunctive relief. The 
Court of Appeals, J. Joseph Smith, Cir- 
cult Judge, held, inter alia, that allegation 
that contract was procured by fraud and 
misrepresentation on part of defendant 
and its agents as to its intentions and 
ability to market product was by itself 
plainly insufficient to state a claim for 
fraud. 


Affirmed. 


L. Courts 405 (12.23) 

Partial adjudication of a single 
claim is not appealable, regardless of 
whether there is a certificate under rule 
relating to judgment upon multiple 
claims or involving multiple parties, 
since such rule by its very words is appli- 
cable only when more than one claim for 
relief is presented. Fed.Rules Civ.Proc. 
rule 64(b), 28 U.S.C.A. 


2. Fedcral Civil Procedure C2575 
Alternative claims for breach of con- 
tract did not present multiple claims 
within meaning of rule r lating to judg- 
ment upon multiple claims or involving 
multiple partics. since plaintiff would be 
limited at best to a single recovery. Fed. 
Rules Civ.Proc. rule 54(b), 28 U.S.C.A. 
8. Federal Civil Procedure C22575, 257 
The word “claim”, in rule relating 
to judgment upon multiple claims or in- 


volving multiple partics, refers to a set 
of facis giving rise to legal rights in the 
claimant, not to legal theorics of r.covery 
based upon those facts. Fed.Rules Civ. 
Proc. rule 64(b), 28 U.S.C.A. 
BSce publication Words and Phrases 
for other judicial coustructicus and 
definitions. 


4. Contracts C-91(6) 

Fraud claim should not have been 
dismissed on ground that it would not 
support an action for rescission since, 
under New York law, a contractual prom- 
ise made with undisclosed intention not 
to perform ic constitutes fraud, and, in 
addition, if a promise were actually mado 
with a preconceived and undisclosed in- 
tention of not performing it such would 
constitute a misrepresentation of a ma- 
terial e.isting fact upon which an action 
for rescission could be predicated under 
New York law. 


5. Fraud 41 

Allegation that contract was pro- 
cured by fraud and misrepresentation on 
part of defendant and its agents as to its 
intentions and ability to market product 
was by itself plainly insufficient to state 
a claim for fraud. Fed.Rules Civ.Proc. 
rule 9(b), 28 U.S.C.A. 


6. Fraud C12 
Actionable fraud depends on more 
than a showing of nonperformance. 


9. Federal Civil Procedure 92537, 2011 
Case involving conflict between dep- 
osition of officer of plaintiff corporation 
and affidavit made by him opposing sum- 
mary judgment, in which officer made no 
reference to alleged conversation with 
agent of defendant corporation, was not 
one where party opposing summary judg- 
ment could complain of nonaccess to ma- 
terial facts since officer was a party 
to the conversation, nor was it one 
where contradicting affidavit could fair- 
ly be said to contain evidence newly dis- 
covered since to allow a party who has 
been examined at lensth on deposition to 
raise an issue of fact simply by submit- 
ling affidavit contradicting his own prior 
testimony would greatly diminish utility 
of summary judgment as a procedure for 
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sereening out s* 1m issues of fact. Fed. 
Rules Civ.Proc. rule 56(f), 28 U.S.C.A. 


8 Federal Civil Procedure 2462 

Object of summary judgment is to 
discover whether one side has no real 
support for its version of the facts, and 
thereby to avoid unnccessary trials. 


0. Federal Civil Procedure C2538 

While there were certain statements 
made in affidavit of defendant's counsel 
in support of its motion for summary 
judgment that did not appear to be made 
on personal knowledge anu which were 
hence inadmissible, such statements could 
have been properly disregarded especially 
where none was relevant to question of 
whether contract was obtained by fraud. 
Fed.Rules Civ.Proc. rule 56(e), 28 U.S. 
C.A. a. 


10. Federal Civil Procedure ©2536 


Motion to strike was much too gen- 
eral in that it did not specify which part 
of affidavit of defendant’s counsel in 
suppert of his motion for summary judg- 
ment should be stricken and the reason 
therefor. 


Morris Chertkov, Washington, D. C., 
(Law Offices of Worth Rowley, Wash- 
ington, D. C., Eugene J. Metzger, Wash- 
ington, D. C., Steven }°. Yablonski, Silver 
Spring, Md., on the brief; Maltese, Ti- 
tone & Anastasi, New York City, of coun- 
sel), for appellant. 

William C. Chanler, New York City, 
(Winthrop, Stimson, Putnam & Roberts, 
New York City, James T. Boorsch, New 
York City, on the brief), for appellee. 


Before SMITH and HAYS, Circuit 
Judges, and HENDERSON, District 
Judge.* 


*Chicf Judge of the Western District of 
New York, sitting by designation. 


- The complaints in bath actions alleged 
that Singer had shipped 500 defective wuits 
to an Ohio distributor over the express 
objections of Merman. 


“Perma Anti-Skid Device.” 


J. JOSEPH SMITH, Circuit Judge: 

The plaintiff Perma Research & De- 
velopment Company (“Perma”), brought 
this action for breach of contract in the 
United States District Court for the 
Southern District of New York, alleging 
that substantial numbers of an automo- 
bile anti-skid braking device assembled 
by the defendant, The Singer Company 
(“Singer”), were “defective duc to in- 
adequate quality control.” Judge Bryan 
granted partial summary judgment in 
favor of Singer in the action for breach 
of contract, and dismissed an injunction 
action brought the same day to enjoin 
Singer from shipping any of the units 
thus assembled.'! For the reasons stated 
below, we agree with the disposition of 
these cass, and affirm. 


Is 


In June, 1964, Perma and Singer en- 
tered into a contract (the “June con- 
tract”) for the manufacture of the 
Invented by 
Frank A. Perrino, the president of Pe;- 
ma, the product was said to have “a 
“fail-safe feature which will automati- 


cally revert to the standard braking sys- 


tem in case of failure.”* By the terms 
of the June contract, the partics agreed 
that Singer would assemble the product 
in accordance with specifications and 
blue-prints provided by Perma, and that 
Singer would use “diligent quality con- 
trol in the production, assembly, testing 
and packaging” of the product. 


As a condition precedent to the June 
contract, Singer purchased an inventory 
of spevified component parts at a cost 
of $1,000,000.2 Ouring the first few 
months of attempted production, Singer 
complained that a large number of com- 
ponent parts were defective in various 
ways, and depending on the parts in- 


2. The quoted words are from the sound 
track of a promotional film made by 
Perma sometime prior to the June con- 
tract. 


"he component 
from two compari 
manufactured these : 


parts were purchased 
which had previously 


une parts for Perma 


574 


volved, Perma cither arranyed for their 
correction, waived the 
dercd 
gested modification: igen 
of the product, and Perma responded by 
making some twelve d A 


deviutions, or or- 


replacement: Singer also sug- 


in the basic de 


ign change 


In December, 1964, the parties envered 
into a second contract (the “December 
contract”) which terminated the 
contract ° and assigned all patent rights 
on the product to S'nger. In return 
Singer agreed to manufacture and mar- 
ket the product and pay royalties to 
Perma.® In addition Singer paid $24,000 
in cash, gave Perma an interest-free loan 
of $209,000,7 and assumed contractual 
obligations of Perma in the amount of 
$85,000. Singer also promised to pay 
$9,800 a month under a six-month techni- 
cal sc“vices contract with Perma. 


Tory 
vunc 


In August, 1965, Singer concluded that 
the product c.uld not be ade “fail-safe,” 
and commenced a retrieval program to 
get back those units already on the mar- 
ket. At the same time Singer advised 
Permat' it it was abandoning the project 


4. Under paragraph 9 of the June contract, 
Singer was forbidden to make any changes 
fn the basic design of the invention with 
out the written approval of at least two 
officer of Perma. 


Paragreph 7 of th: December contract 
provided that the June contract “shall be 
deemed null and void and of no ferce and 
effect," and further provided that “all 
rights and obligations of the parties there- 
onder” shall be terminated with the ex 
ception of certain accrucd items not rele 
vant here. 


In the event Singer did ne. spend at least 
$100,000 annually on “marketing, promot- 
the product, the De- 
a “reversion 


{ner rvdvertising” 
tract gave Lerma 
re payinent of $50,009. 


eemice eo 
right” o. 
This was 


whereby 
claims against Perma in return for which 


under an arrangement 


sumed $209,000 in 


done 


Singer oa 


Perma pave Singer n promissory vote tia 

that amount. 

ulleged that the December 

necount of lack of 
Hess, In light 

Perrine 


Terma also 
contruct wis Vou 
consideration and illus 
of the 
dcpu ition, 


don 


( 
Atutements miede in the 


the mind begeles at the sug 
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until the “fail 
resolve d 


Perm 
breach ¢ 
mitting: that tl 
ported to termin 
Perma alleged 
the December conti vith an intention 
not to perform, and asked the court to 
set aside the Di 
count of fraud. 
ma asked for damayr 
December contract Singer, in turn, 
counterclaimed for $4,000,000 on the 
theory that Perma head fraudulently mis- 
represented the “fail-safe” featurcs of 
the product. 


rs 
A 


Jum 
r entered into 


contra 


> alternative, 


for breach of 


{1-3} On Singer’s motion for 
mary judgment, Judge Bryan dismissed 
the action to sect aside the December con- 
tract on account of fraud.® He held that 
Perma failed to produce evidence 
showing a fraud intent on the part 
of Singer, and further h a fraud- 
ulent intent, even if proved, would not 
give rise to an action for rescission under 
New York law.® 


sum- 


Having concluded that 


gestion that the Dec contract was 


not supported by adequate consideration 
Perrino admitted, for example, that in 
consideration for the Deceinber contract 
Singer paid $24,000 in cash, assumed an 
obligation of a distributor for $49,000, 
and paid certain of Perma’s debts or as- 
cued its liabilities to the sum of $2U9,- 
067. He also admitted that 
Perma had continued to work together for 
at least six months under the technical 
services and that Perma wae 
paid at the monthly rate of $9,500. 
Equally frivolous i 
illusoriness, sinee Singer was 
use its best efforts to 
market the product cren 
did not crpressly say so. “A promise 
be lacking, and yet the hale 
be ‘instiuet with an ot ‘imperfectly 
expressed.” Wood v Lady Duff- 
Gordon, 222 N.Y. SS, 18 NE. 214 
(1917) (Cardozo, 

pears from the dep 

fn fact spend sul 

trying to perfeet and marlet 


Singer und 


contract, 


the argument based on 
bligated to 


€ 
manufacture and 


if the agreement 


writtog tony 


he December ex 
vided it should be ¢ 


with New 


htraet eapre 
trucd in necord 


York Jay 
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there actionable fraud, Judge 
Bryan di: missed the claim for bre ach of 
the June contract on the ground that any 
such claim was barred by the valid De- 
cember contract. This left the claim for 
breach of the December contract, as well 
as the counterclaim by Singer, and as 
to these claims Judge Bryan denicd sum- 
mary judgment. He then certified that 
there was “no just reason for delay,” and 
entered final judgment on the dismissed 
cl: ims.!° 


was no 


On appeal Perma insists that a con- 
tractual promise made without any inten- 
tion of performin~ it is fraudulent, and 
that Judge Bryan erred in holding that a 
contract induced by fraudulent promises 
could not be rescinded under New York 
law. In addition, Perma urges that there 
was a triable issue of fact on the fraud 
claim, nd that summary judgment was 
improperly grar °1. We need not reach 
the summary judgment question, of 
course, if Judge Bryan was correct in 


holding that proof of an intention not 
to perform would not give rise to an 


#0. Since the injunction action raises the 
question of whether the December con- 
tract was fraudulently induced, and since 
dismissal of that action is unquestionably 
a “final decisii “ within the meaning of 
28 U.S.C. § 1291, we need not decide 
whether the dismi:sed claims in the 
breach of contract action are properly ap- 
pealnble under Rule 54(b), Fed. R.Civ.P. 
The basic issue in both actions 1s wheth- 
er the June contract was effectively terim- 
{nated by the December contract, and un- 
der the circumstances, we think that a 
decision adjudicating the fraud issue in 
the injunction action would be res judi- 
cata in the breach of contract action. 
See generally 1B Moore, Federal Practice 
q 0.405 [1] (2d ed. 19). 

By its very words Rule 54(b) is ap 
plicable only “Cw hen more than one 
Claim for relief is pres¢ nted,” and thus the 
partial adjudication of a single claim is 
not appenlable, regardless of whether 
there is a Rule 54(b) certificate. Me- 
Nellis v. Merchants Nutional Bank & 
Trust Company of Syracuse, B85 bd 916 
(2a Cir. 14457). ‘The alternative claims 
for brench of contrnet do not present mul- 
tiple claims within the meaning of Rule 
64(b), wince Perma vy ould bo limited at 


best to n single recovery, See Campbell 


action for rescission under New York 
law. 


II. 


[4] Since the New York Court of 
Appeals has specifically held that “a con- 
tractual promise made with the undis- 
closed intention not to perform it consti- 
tutes fraud,” Sabo v. Delman, 3 N.Y.2d 
155, 162, 164 N.Y.S.2d 714, 718, 143 N.E. 
2d 906, 909 (1957), we think that Judge 
Bryan erred in dismissing the fraud 
claim on the theory that it would not 
support an action for rescission. “(I}f 
a promise was actually made with a pre- 
conceived and undisclosed intention of 
not performing it, it constitutes a mis- 
representation of ‘a material existing 
fact’ upon which an action for rescission 
may be predicated.” Id. at 160, 164 
N.Y.S.2d at 716, 143 N.E.2d at 908. 

In dismissing the:fraud claim, Judge 
Bryan quoted approvingly from Brief- 
stein v. P. J. Rotondo Co., 8 A.D.2d 349, 
351, 187 N.Y.S.2d 866, 868 (1st Dept. 
1959), where it was said: “To s»y that 
a contractir~ party intends ween he 


y. Westmoreland Farm, In , 403 F.2d 
939, 941 (2d Cir. 1965). “The word 
‘elaim’ in Rule 54(b) refers to a set of 
facts giving rise to legal rights in the 
claimant, not to legal theorics of recovery 
based upon those facts." CMAX, Inc. 
y. Drewry Photocolor Corp., 295 F.2d 695, 
697 (9th Cir. 1961). As to whether the 
claim-counterclaim situation presents mul- 
tiple claims, compare Omark Industries, 
Inc. v. Lubanko Tool Co., Inc., 266 F.2d 
540 (2d Cir. 1959) (“multiple claims” 
presented when the plaintiff sued for 
goods sold and delivered and defendant 
counterclaimed for breach of franchise 
agreement), with Seaboard Machinery 
Corp. of Delaware v. Seaboard Machinery 
Corp. of New Jersey, 267 F.2d 178 (2d 
Cir. 1959) (“single claim” presented 
where all counts of complaint and count: 
erclaim arose out of a single contract). 
Compare also Bendix Aviation Corp. ¥. 
Glass, 195 F.2d 267, 33 A L.U2d 356 
(3d Cir, 1952) (en banc) (“multiple 
claims” presented where claims for speci 
fic perforinance counterclaim for 
dainages arose out of same transaction), 
with Carter v. Croswell, 325 F.2d 696 
(Sth Cir. 1903) (“single claim’ pre \ 
where claim aud counterclaim arow out 
of kame automobile necilent). 


and 


410 FEDERAL REPORTER, 2 


enters into an agreement not to be bound 
by it is not to state ‘fraud’ in an action- 
able area, but to state a willingness to 
risk paying damages for breach of con- 
tract.” Judge Bryan distinguished Sabo 
on the ground that the fr. id there result- 
ed from misrepresentations as to “col- 
Jateral matters” which had not been re- 
duced to writing. Since Singer did not 
make any promises “outside the terms 
of the contract,” Judge Bryan concluded 
that Bricfstcin, and not Sabo, was con- 
trolling. We disagree. 


While the contract in Sabo may have 
been fraudulently induced by “collateral” 
promises not reduced to writing, there is 
nothing in the Sabo opinion which sug- 
gests that the result would have been any 
different if the fraudulent promises had 
been included within the actual terms of 
the contract itself. As .. matter of plain 
logic, we fail to sce why there is any less 
fraud in the inducement if the false 
promises are made a part of the con- 
tract itself, snd indeed, Sabo speaks of 
contractual . her thzn collateral prom- 
ses. Since uricfstein was not decided 
by the highest appellate court in New 
York, and since there is good reason to 
think that the New York Court of Ap- 
peals would not follow the somewhat 
aberrational holding of that case," we 
think that Sabo is controlling in this 
diversity action, see Commissioner of 
Internal Revenue v. Bosch’s Estate, 387 
U.S. 456, 87 S.Ct. 1776, 18 L.Ed.2d 886 
(1967), and hold that Judge Bryan erred 
in dismissing the fraud claim on the 
basis of Briefstcin. ‘ 


Uh. The Bricf{stcin rationale is not support- 
ed, for example, by cither the Restatement 
of Contracts or the Restatement of Torts. 
Bee MNextatement, Contracts § 473: “A 
contractual promive made with the undis- 
closed intention of not performing it is 


fraud.” See also Restatement, Torts § 
630, comment ¢, which provides in perti- 
nent part: “One who fraudulently mis- 
represents himself as int nding to perform 
an agreement which he makes with the 
recipicnt of the misxrepresentation, is sub- 
Ject to linhility © © © whether the 
agreement is enforcenble or uncuforeeable 
Os a cuntrict.” 


SERILS 


III, 


Waving concluded that the fraud al- 
leged here, if true, would support an 
action for rescission, we must decide 
whether Judye Bryan was correct in 
holding that there were no triable issues 
of fact on the fraud claim. We agree 
that the fraud claim is without any sub- 
stance, and affirm on this ground 


(5,6] The only allegation of fraud in 
the entire Perma complaint is the state- 
ment that the December contract “was 
procured by fraud and misrepresenta- 
tions on the part of (Singer) and its 
agents as to its intentions and ability 
to market said product.” By itself this 
allegation is plainly insufficient to state 
a claim for fraud under Rule 9(b), Fed. 
R.Civ.P.12 Nor does the deposition of 
Perrino, the president of Perma, provide 
any factual basis for the fraud alleged 
in the complaint. Except for repeated 
references to Singer's unsatisfactory per- 
formance under the December contract, 
Perrino was unable to point to any evi- 
dence of an intention not to perforin, and 
as Judge Bryan properly observed, ac- 
tionable fraud depends on more than a 
showing of non-performance. See Re 
statement, Torts § 530, comment ce; Re- 
statement, Contracts § 470, comm: nt e; 
Adams v. Clark, 239 N.Y. 403, 410, 146 
N.E. 642 (1925). Moreover, it appears 
from the deposition that there was sub- 
stantial performance under the December 
contract, at Jeast until Singer concluded 
that the product was not “fail-safe” and 
hence unmarketable. Indeed, Perrino ad- 
mitted in his deposition that the parties 


12. Rule 9(b) provides that the circum- 
stances constituting the aileged fraud 
must be atuted with particularity. Fail- 
ure to comply with Rule 9(b) will 
render the pleadings vulnerable to a mo- 
tion to dismiss fur failure to state a claim, 
ace, for example, Robison y. Caster, 356 
F.2d 924 (7th Cir. 4G), of a motion 
for a more definite statement. See, for 
example, Trussell vo United Underwriters, 
Ltd, 228 Supp. 757, 774 (D.Col WG4); 
Lynn v. Valentine, 19 PURLD. 290 (S.D, 
N.Y.1956), ’ 
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were engaged in joint efforts to solve 
the “fail-safe” 
months after the December 
negotiated. 

The only difficult question is whether 
any of the statements made by Perrino 
in an affidavit opposing summary judg- 
ment are sufficient to raise material is- 
sues of fact. In that affidavit Perrino 
said: 

At the time I entered into the con- 
tract of December 21, 1964 on bchalf 
of Perma with Singer, Perma was in 
desperate financial straits because of 
the delays in deliveries of the product 
under the June contract. Mr. Kloby 
of Singer told me that Singer was 
waiting for Perma to beco. -e insolvent 
so that they could take over the rights 
to manufacture and market the product 
under the most satisfactory conditions 
or get out of their obligations to Per- 
ma entirely. Mr. Peacock, of counsel 
for Singer, told me, at the time of the 
negotiations for the December con- 
tract, in the presence of Mr. Kloby, 
that Singer had every intention to 
manufacture and market the product 
and pay royalties t: Perma. The Sing- 
er name was of great importance to 
Perma, but J have since learned that 
the Mr. Peacock had already 
drawn a draft agreement to sell the 
marketing rights to Monitor Enter- 
prises of Long Island, New York, un- 
der an agreement whereby Perma 
would receive no royalties. Also, sub- 
sequent to the signing of the Decem- 
ber contract J had a conversation with 
Mr. Person of Singer at the Biltmore 
Hotel in Providence, Rhode Island, et 
which Mr told me that 
Singer never had,any intention of per- 
forming the December contract, that 
Singer’s New York management was 
now afraid of product liability and 
Singer did not want to be in the brake 
business, and would allow the contract 
to expr... on the [Ital- 
ics added.) 


Since Perma has fully performed all of 
its oblisation 
tract, Singer would be obligated to make 


problem as late as six 
contract was 


same 


time Person 


reversion date. 


under the December con- 
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royalty payments even if Perma became 
insolvent, and thus we fail to see how the 
statement attributed to Kloby raises 
triable i: ic of fraud. 
Kloby was depos 
plaintiff's counsel and wa 
about the statement 
attributes to him. 


any 
te that 


' for over 300 pages } 


Ve al > 2a 


never a 


which Perrino 


Similarly, there is no substance to the 
suggestion that Perma would be cheuted 
out of royalties due under the December 
contract if Singer sold its marketing 
rights to Monitor E:.terprises, Inc. The 
December contra*t expressly provides 
that Singer shall have “absolute discre- 
tion” in determining “the method of 
manufacturing, exploiting and marketing 
the product,” and thus it would scem that 
Singer is obligated to pay royalties re- 
gardless of how it markets the product 
Assuming that Singer did in fact arrange 
to sell the marketing rights to Monitor, 
we simply cannot say that 
triable issue of fraud. 

Finally, Perrino states that he was told 
by Person of Singer that “Singer never 
had any intention of performing the De- 
cember contract.” This statement i 
leged to have been made sometime after 
the parties entered into the. December 
contract. While it would appeur to raise 
a triable issue as to fraudulent intent, we 
think that Judge Bryan could properly 
conclude that the statement made in the 
atlidavit was less reliable than the con- 
tradictory statements in the deposition, 
see 6 Moore, Federal Practice § 56.22[1] 
at 2814 (2d ed. 1965), and that it did not 
raise a triable issue of fraud 

At the time of his deposition 


ral 


was able to point only to § 


raises any 


Perrino 
inger’s alles 
failure to perform as evidence of its sup- 
posed intention not to perform. At one 
point in the deposition he “There 
is no way of me knowing exactly what 
their intention was at the time they said 


that they prom) 


said 


it, except 


thins: 3 when everything else poin 
fact that they 
they said they were going, to di 
over, Perrino admitted in his 
that there had bee 


under . the 


did not intend t 


ance 
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this is not contradicted by the affidavit. 
If there is any dispute as to the material 
facts, it is only because of inconsistent 
statements made by Perrino the deponent 
and Perniiio the affiant. “The deposition 
of a witness will usually be more reliable 
than his affidavit, since the deponent was 
either cross-examined by opposing coun- 
sel, or at Icast available to opposing 
counse! for cross-examination. Nover- 
theless, if a witness has made an « 
davit and his deposition has also been 
taken, and the two in some way conflict, 
the cou't may not exclude the affidavit 
from consideration in the determination 
of the question whether there is .y 
genuine issue as to any material fact.” 
6 Moore, Federal Practice J 56.22[1] at 
2814 (2d ed. 1965). 


(7) J During four days of deposition- 
taking Perrino was repeatedly asked to 
specify the basis of ti 2 fraud he alleged, 
and we think it is significant that he 
made no reference to the alleged con- 
versation with Person when Singer 
might have had an opportunity to 
cross-examine him about it. We think it 
is also significant that Perma’s lawyers 
failed to question Person about the al- 
leged conversation when they examined 
him on deposition. Since Perrino was 
admittedly a party to that conversation, 
this is pla‘nly not a case where the party 
Opposing summary judgment can com- 
plain of non-access to material facts. See 
Rule 56(f), Fed.R.Civ.P. Nor is this a 
case where the contradicting affidavit 
can fairly be said to contain evidence 
“newly discovered.” If a party who has 
been examined at length on deposition 
could raise an issue of fact simply by 
submitting an affidavit contradicting his 
own prior testimony, this would greatly 
diminish the utility of summary judg- 
ment as a procedure for screening out 
sham issues of fact. Cf. Dressler v. MV 
Sandpiper, 331 F.2d 130 (2d Cir. 1964). 
Compare Engl y. Aetna Life Insurance 
Co., 1389 F.2d 469 (2d Cir. 1943), where 
Judge Clark observed that a party who 
resists summary judgment cannot hold 
back his evidence until the time of trial. 


{3. At one point, for example, Chanter 


atated In hiv affidavit that there was 
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{8} The object of summary judyment 
is “to discover whether one side has no 
real support for its version of the facts,” 
Community of Roquefort v. William 
Fachndrich, Inc., 303 F.2d 494, 498 (2d 
Cir. 1962), and thereby to avoid unnee- 
essary trials. We recognize that sum- 
mary judgment was never intended to be 
a substitute for trial by jury where the 
parties “really have issues to try.” Sar- 
tor v. Arkansas Natural Gas Corp., 321 
U.S. 620, 621, 627, G4 S.Ct. 724, 88 L.Ed. 
967 (1944). We recognize also that there 
may be some instances where summary 
judgment is too blunt a procedural device 
for deciding difficult cases. Sce, for ex- 
ample, Miller v. General Outdoor Adver- 
tising Co., 337 F.2d 944 (2d Cir. 1964). 
Nonetheless, summary judgment cannot 
be defeated by the vague hope that some- 
thing may turn up at trial. Radio City 
Music Hall Corp. v. United States, 135 F. 
2d 715 (2d Cir. 1943). Since neither the 
Perrino deposition nor the Perrino affi- 
davit raises any issue which we can ca!l 
genuine, and since the allegations of 
fraud amount to little more than allega- 
tions on non-performance, we hold that 
Judge Bryan properly grantéd summary 
judgment dismissing the fraud claims. 


IV. 


As a separate ground for reversal 
Perma urges that Judge Bryan erred in 
admitting the affidavit of Singer’s coun- 
sel in support of its motion for summary 
judgment. The affidavit was made by 
William C. Chanler, and it was basically 
an attempt to summarize over 1,000 pag- 
es of depositions, as well as numerous 
documentary exhibits. Perma now in- 
sists that the affidavit contains ‘‘a sub- 
stantial number of important misstate- 
ments and misconstructions,” that it was 
based on hearsay as to which Chanler 
was not competent to testify, and that it 
was not made on personal knowledsre as 
required under Rule 56(¢), Fed.R.Civ.P. 

{9} While it is true that there are 
certain statements which do not appear 
to be made on personal knowledye and 
which are hence inadmissible,’ sce Union 


O-ring lenknge in an pressure switeh com 
ponent aud that 


this resulted from “a 


ROGERS y. FIRST NATIONAL BANK OF sT. GEORGE 
Cite #8 410 F.2u 570 (1009) . 
Insurance Socicty of Canton, Ltd. vy. Wil- 
liam Gluckin & Co., 353 F.2d 946, 952 
(2d Cir. 1965), we think that Judge Bry. 
an could have Properly disregarded these 
statements, especially since none is rele- 
vant to the question of whether the De- 
cember contract was obtained by fraud. 
“Even if an affidavit does contain some 
inadmissible matter, the whole affidavit 
need not be stricken or disregarded; the 
court may disregard the inadmissible 
parts and consider the rest of the affida- 
vit.” 6 Moore, Federal Practice 1] 56.22 
(1) at 2817 (2d ed. 1965). 


(10) Ve also note that the motion to 
strike was much too general in that it did 
not specify which parts of the Chanler 
affidavit should be Stricken and why. 
Many of the Statements made in the 
Chanler affidavit werc amply supported 
by the record, and we think that the 
Plaintiff was require to do more than 
swing -its bludgeon wildly. As Prof. 
Moore has said, the motion to strike must 


be precise, “[I)t should state specifical. 
ly the portions of the affidavit to which 
objection is being made, and the grounds 
therefor.” 6 Moore, Federal Practice 
1 56.22[1) at 2818 (2d ed. 1965), 


The judgments are affirmed. 
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DEFENDANT'S RULE 9(g) STATEMENT, FILED SEPTEMBER 5, 1969 (R 45) 


[R 45, p 1] 
UN:TED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


This statement is submitted to the Court in compli- 
ar with Local Rule 9(g). 

This is an action brought by the plaintiff Perma 
Research & Development Company ("Perma") against defendant 
The Singer Company ("Singer"). In the present posture of 
the litigation, the only cause of action outstanding is a 
claim for $41,000,000 damages for alleged breach of a con- 
tract between Perma and singer entered into on December Zhe 
1964. The present m-tion seeks summary judgment dismissing 
this cause of action on the ground that, on the basis of 


the following undisputed facts, the case is moot: 


(1) Plaintiff's President, Perrino, is the inven- 
tor of a device known as the "Perma Anti-Skid Device" de- 


signed to prevent an automobile from skidding. 


[R 45] 


(2) Under the December contract, Perma's patents 


for this invention were assigned to Singer and Singer ‘er- 


-ook to manufacture, promote and distribute the product, 


\3) The contract provided that Singer should have 
absolute discretion to determine the method Oo. manufacturing, 
[R 45, p 2] 


exploiting and marketing the product. 


(4) The contract also e@ that Perma could 
recover its patents upon the payment of certain specified 
sums if, during any Calendar year commencing January 1, 1966, 
Singer should incur J2ss tnan $100,000 in costs for promot- 


ing and advertising the product. 


(5S) After entering into the December contract, 
Sirger conducted extensive field tests and Studies of past 
performance of the device as a result of which Singer con- 
cluded that its desicn was inherently defective and rendered 
the same dangerous to life and limb in that a malfunction of 
the device might result in a total loss of all braking power, 
and that therefore it was not "fail-safe", 

($6) On August 30, 1965, Perma and Singer agreed 
that all units which had theretofore been sold either to 
distributors or to the public should be retrieved. 

(7) As of today, any malfunction of the device 


might still result in a total loss of braking power and, 


A-66 (R 45] 


therefore, in a fatal accident, 

(8) In November 1965, Singer informed Perma that 
because of its conclusion that the device was defective it 
would proceed no further thereunder, but offered to acceler- 
ate the reversion clause of the contract nereinabove referred 


to so as to permit Perma to recover its patents at once and 


without the necessity of paying the sums required to be paid 


to Singer thereunder until and unless Perma earned the sums 
[R 45, p 3] 

from further exploitation of the product, 

(9) Perma rejected this offer and instead brought 
the present lawsuit. 

(10) Since the commencement of this lawsuit, 
Since’ i ag repeatedly offered to return Pexma's patents to 
it without requiring the payment of the sums specified in 
the contract in settlement of the lawsuit, but Perma has 


repeatedly rejected these offers, 


Respectfully submitted, 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By S/ William C. Chanler 
am C, anler 


A Member of the Firs 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


This statement is submitted to the Court in com- 
pliance with Local Rule 9(g). 

In its present posture, this is an action by Perma 
Research & Development Co. ("Perma") against The Singer Com- 
pany ("Singer") for $41,000,000 in damages for breach of a 
contract between Perma and Singer entered into on December 
21, 1964. Defendant has moved for Summar« Judgment dis- 
missing the complaint. 

Plaintiff submits that the motion should be denied 
on the ground that there are substantial factual issues to 
be tried. Plaintiff specifically controverts the following 
paragraphs of Defendant's 9(g) statement, there set forth 
as "undisputed facts"; 2, 3, S, 7, 8, 9 and 10. In addi- 


tion plaintiff submits that the following material facts 


are true and that the defendant has disputed or is disput- 


ing these same facts: 


(1) The Perma Anti-Skid device ("product") 
effecti- 


im Si, fo 2) 


vely and dramatically advances automative safety. 


Upon application of automotive brakes, the product mechanic- 
ally pumps the brakes several times per second, faster and 
with more control than man can pump then, allowing a car to 
stop without skidding on any road surface, wet or dry, in 
distances shorter than, or at least as short as, are attain- 
able on vehicles not equipped w’.th the product. 

(2) By June of 1964, the anti-skid product had 
achieved public acceptance and the beginnings of con: 2rcial 
success, 

(a) The product had been extensively tested with 
favorable resuits both by Perma and by others; 

(b) The product received national publicity; 

(c) As a result of Perma's contracts with various 
manufacturers, commercial manufacture of the product had 
begun; 

(d) Perma had successfully marketed some 3,500 
anti-skid units; 

(e) Perma had additional unfilled firm orders 
from some of its distributors for the delivery of over 


40,000 units within the next year. 


(3) By the time Perma and Singer entered into the 
December 21, 1964 contract, the parties reasonably expected 
substantial profits from the contract. 

(a) Perma had contracts with distributors cover- 


ing firm orders or minimum requirements to maintain franchise 


rights for in excess of 225,000 units of product; 


[R 51, P 3] 

(b) Perma had developed a distributor network in 
parts of the United States and Canada, and was in the process 
of negotiating distribution rights in foreign nations; 

(c) Philips Petroleum Co. was planning to distri- 
bute the product through its retail outlets; its market sur- 
veys estimated sales through its dealers at over 19,900 units 
a month, or in excess of 228,000 per year. 

(4) Singer entered into the December cont~act 
with full knowledge of the product's mechanical and opera- 
tional aspects. 

(a) Singer became involved in the manufacture of 
this product as a result of its own solicitation; 

(b) Singer entered into the contract only after 
Singer had extensively tested the product; 

(c) Singer was given the plans and specifications 
of the product prior to entering into the contract. 

(5) Perma's intentions in entering into a con- 


tractual relationship with Singer in June 1964 were to pro- 


vide itself with a manufacturer 


(a) which could and would handle the greatly 


expanded production requirements anticipated for the product, 
and 

(b) which could and wouid provide quality manu- 
facturing with careful quality control and testing of the 
product in order to prevent defective manufacture. 

(6) Between June and December 1964, Singer com- 
menced production of the anti-skid unit, but due to inadequate 
control, testing and Supervision of the manufacture and 
assembly 

([R 51, p 4] 

processes - despite repeated warnings from Perma, 
Singer's total production was approximately 50,000 units, 
virtually all of which were unmarketable. As a result, 
Perma was deprived of all sales income and reduced to 
desperate financial straits. The production by Singer of 
these unmarketable units was not attributable to design 
defect or other fault of Perma. 

(7) Against this background, with Perma reduced 
to near insolvency by Singer's failure to perform between 
June and December 1964, the parties entered the December 
contract which Singer breached by its failure to manufacture 
and ship any units and by its notification to Perma in 


October 1965 that it would not perform the contract. 


(8) During the contract performance period, 
there were no design defects in the product. Moreover, 
Singer's tests in the spring and summer of 1965 confirmed 
the product's marketability. Contrary to the assertions of 
paragraph 5 of defendant's 9 (g) Statement, the results 
indicated that the Product was effective in that the stop- 
Ping distances for cars equipped with the device were con- 


Sistently shorter than or equal to those achieved on a car 


not equipped \ the anti-skid device, The tests did not, 


and could not, indicate that the product was not fail-safe 
or was inherently defective or in any other Way not suitable 
for commercial usc. 

(9) Contrary to Paragraphs 5, 6 and 7 of Defend- 
ant's 9(g) Statement, the product was, in fact, fail-safe, 

(a) When Perma initially contracted with Singer, 
the anti-skid device had fail-safe mechanisms in both the 
sensing unit and the vacuum can; 

(b) In the spring of 1965 an additional fail-safe 

[R 51, p 4a] 
mechanism was installed as part of the transfer valve; 

(c) When Singer tried in October, 1965 to avoid 
its contract, Perma designed yet another back-up fail-safe 
mechinism which Singer refused to test. 

([R 51, p 5] 


(dq) Any malfunction of the device will not result 


in a total loss of brakes. 
(10) Perma agreed upon the retrieval program 


referred to in paragraph 6 of defendant's 9(g) statement 


sOlely because of inadequate manufacturing and assembly not 


because there were any design defects in the unit. 

(11) In respect to paragraph 4 of defendant's 
9(g) statement, while the December contract contains a clause 
which allowed Perma to elect to repurchase its patents (at a 
substantial cost) if Singer failed to incur at least 
$100,000 in promotional and advertising costs in the year 
1966, this provision and Perma's refusal to accept Singer's 
"offer" referred to in paragraph 8 of Defendant's 9(g) 
statement are irrelevant. 

(a) The parties never intended that this clause 

would serve as a defense to Singer for its failure to per- 


form its contract; 


(b) Singer's breach occurred in 1965, not 1966 or 


(c) Perma chose not to use its right to repur- 
chase for the reason that the clause is not, in fact, a 
remedy at all for the breach of contract alleged; nor was it 
so intended by the parties. 

(d) Without regard to lost profits and other 
damages, to restore Perma to the position it occupied prior 


to the December contract would have involved a payment by 


Singer to Perma of over $2,000,000 for rehiring its produc- 
tion, testing, sales, marketing and distributor personnel, 
in addition to 
[R 51, p 6] 
the return of the patents. 
(12) Singer's breach of the contract has caused 
substantial damage to plaintiff. 

(a) The present market value of the patent has 
been sharply reduced in that Singer's unexcused breach has 
nearly destroyed the patent's reassignment value; 

(b) Perma at present no longer has the good will, 
reputation and initial competitive momentum that it had 
prior to the breach; 

(c) Perma has not received the substantial prof- 
its on firm orders totalling approximately 40,000 units; 

(d) Perma has not received the substantial prof- 
its on requirements contracts to maintain franchises, to- 
talling some 200,000 units; 

(e) Perma has not received the anticipated 


profits based on distributor interest, expanding mar- 


kets, market surveys, and plans to distribute another 


228,000 units; 
(f) Perma at present has nearly been destroyed 
as a viable business by Singer's breach. Before the 


contract was entered into, Perma was a flourishing business 


’ of 400 stockholders who had invested $730,000 in cash and at 
least $3,000,000 worth of services and materials for their 


shares. 


Respectfully submitted, 


POLETTI FREIDIN PRASHKER FELDMAN 
& GARTNER 


By: /s/ Paul R, Grand 
Paul R. Grand 
A Member of the Firm 
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SES_1 AND 11 THROUGH 15 OF DEFENDANT'S REPLY 
SMORANDUM IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT FILED JANUARY 6, 1970 (R 55 PORTION) 
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[R 55, p 1] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


Plaintiff's President, Perrino, asserts in his 


+ 
+ 


(fidavit that "Whether the device was 'fail-safe' when 
Singer decided not to market it is the core of the present 
dispute between Perma and Singer." (Perrino Aff., 413) 

While, as we shall show later, plaintiff's only 
remedy for non-performance would be the reacquisition of its 
patents even if the device is fail-safe, we submit that the 
Short answer to plaintiff's attempt to oppose this motion 
for summary judgment is that the Court now has before it an 
admission by Perrino in his affidavit submitted in opposi- 
tion that the Perma device is not fail-safe, at least 


x erkkk tt 


and ship" the product unless it also marketed, promoted and 
advertised it? And vice versa, how could Singer market, 
Promote and advertise the product unless it had manufactured 
it? We submit that it is perfectly plain from the contract 
as construed by Judge Bryan under the Duff-Gordon rule that 
Singer's obligation was to use its best efforts, within its 
absolute discretion, to manufacture, market and promote the 
Product, and that Perma's reversion right arose if it failed 
to spend $100,000 a year on marketing and Promoting, after 
January 1, 1966.* 

It is obvious from a consideration of the circum- 


stances under Which tue contract was entered into in December 


ee eseesieennstnepesbentesensupieemsesseees > 


* Actually, upon reconsideration in the light of Plaintiff's 
present contentions, it becomes evident that the December 
contract was not really a "Duff-Gordon" contract at all. 
The reason that case was relied on on the Prior motion 
was that it Squarely met plaintiff's contention that Singer 


was not bound to perform any covenants or agreements at all. 


Actually, in the light of the Present status of the litiga- 
tion, the answer to Plaintiff's former contention might 
just as well have been that what the contract Provided was 
that Singer had absolute discretion as to manufacturing 


spend $100,000 a year on marketing and Promoting after the 
first year under the contract, Perma could obtain the 


reassignment of its patents. We submit that if the contract 


involved in the Duff-Gordon case had contained a similar 
reversion right, that wou have been sufficient to dispose 
of the "Illusory" contention raised in that case, 


[R 55] 


1964, as well as from the provisions of the technical ser- 
vices' contract entered into simultaneously therewith between 
Perma and Singer, that it was never contemplated that Singer 


could 


[R 55, p 12) 


Or should begin to manufacture and market the Product as soon 
as the contract was entered into. As Perrino repeatedly as- 
serts at pages 5 to 7 of his affidavit in Opposition to the 
present motion, during the course Of '964 it was discovered, 
and agreed between Perma and Singer, that the 50,000 units 
assembled by Singer from the component parts which Singer had 
purchased from Perma's prior suppliers at a cost to it of 
$1,000,000, were "unmarketable" (Perrino Aff.,pp. 5 and 6). 
Of course, Perrino argues at length that the units 
were defective because of Singer's "inadequate quality con- 
trol" - and now, Perma's memorandum repeatedly asserts that 
this was due to Singer's "wrongdoing." Actually, we think 
that it is clear from the record that it was because of 
Singer's excellent quality control that the defects in these 
50,000 units were discovered. But that dispute is no longer 
of concerr to the Court. It was the subject matter of the 
first count in the complaint for damages for breach of the 
June contract which has been stricken by Judge Bryan's deci- 


sion, so that it is no longer an issue on this motion. But 


so far as plaintiff's present argument is concerned, it is 


Plain that whoever was at fault, as of December 21, 1964 when 
the contract here in issue was entered into, no marketable 
units which could be shipped and no viable component parts 
from which new units could have been manufactured were in 
existence, Obviously, the contract could not be construed 


as requiring Singer to manufacture and 


[R 55, p 13] 


Ship units which were known to be unmarketable at the time 
the contract was entered into. 

That the contract was not intended to cequire 
Singer to manufacture and ship during 1965 is further apparent 
from the technical services' agreement annexed as Exhibit 3 
to the December contract which provided that during the first 
six months under the December contract Perma should ‘render 
technical assistance to Singer * * * in the preparation and 
designing of drawings, blueprints, design sheets, bills of 
material, specifications and the like fron which the Product 
and its various components can be manufactured" (4 1l(b)), 
that "Perma shall train selected employees of Singer at the 
plant and the facilities Of Perma with respect to all phases 
of manufacture, installation, marketing and use of the 


Product" (4 3) and that "Perma shall install the Product in 


[R55] 


test cars provided by Singer or Perma and shall perform tests 


thereon at the testing facilities of Perma as reasonably re- 
quested by Singer and shall report to Singer concern’ 3 the 
results of such tests" (q 4). 

Obviously, it was contemplated that considerable 
time would be spent after the contract was entered into in 
attempting to perfect the device and in training Singer per- 
sonnel in its manufacture, etc. That, of course, is often 


customary in contracts for the licensing of patents* and 


[R 55, p 14] 


that is why paragraph 10 is based on the assumption that 
Singer would not be in a position to manufacture, market and 
exploit the product until 1966. Its duties, at least during 
the first part of 1965, were clearly confined to testing, 
removing and curing defects known to exist in the 50,000 units 


already assembled, and attempting to produce a marketable 


* See, e.g., ROSS V. Imbrey, 37 N.Y.S. 2d 79%, where an ex- + 
Clusive license of patented musical instrum nts entered 
into in 1939 gave licensor a recapture right if prescribed 
minimum annual royalties were not paid during the year 
1941 and succeeding years. 


oxroduct in cooperation with Perua.’” 

Plaintiff also refers to the fact that under the 
ecember contract, Singer took over five distributorship con- 
tracts previously entered into by Perma with various distri- 
butors in the country. It is true that these contracts con- 
tained orders by the distributors for specified numbers of 
units to be delivered either in 1964 or 1965. As we shall 
show in the next point, it is also apparent froin the exhibit 
attached to Perrino's affidavit, as well as from Opinions of 


the courts 
te. 55,0 25) 


on the prior motion, that at ‘east until the end of July 


1965, Singer was using its best efforts to fill these orders. 


Senses 


* We are at a loss to understand the purpose of plaintiff's 
reliance on Bernard v Golden Gate Manufacturing Compan . 
as indicating that it is entitled to sue for damages. As 
appears from the opinion in the case, quoted at page 23 
of plaintif*'s memorandum. the contract contained an "un- 
conditional agreement by which the defendant was to manu- 

facture and sell the specified number [27,000] of bottles 

during the said year." The action was "for damages for 
defendant's failure to manufacture and sell as agreed, the 
damages being measured by the royalties the plaintiff 

would have been entitled to receive had the defendant per- 
formed the contract." (187 App. Div. p. 547) As is clear 
from page 12 of our principal memorandum, we concede that 
if the contract here in issue had required Singer to manu- 
facture and ship a specified number of units during the 
year 1965, and of course pay royalties thereon, (and if the 
device was failsafe and marketable), Perma would have had 

a cause of action for damages measured by the failure 


Le So) 


However, it is obvious that when the contract was entered 
into, Singer could not have been and was not expected to ship 


units which were concededly defective and unmarketable to 


these distributors. 


Thus, there is no basis for Perma's present con- 


tention that Singer violated a separate affirmative duty to 


manufacture and ship the device during 1965. 


to pay the said royalties, in addition tc its right to 
recover its patents if Singer had not complied with that 
Provision. The whole point is that the contract here in 
issue contains no such provision. 


PLAINTIFF'S MEMORANDUM IN RESPONSE TO DEFENDANT'S REPLY 
MEMORANDUM DATED JANUARY 6, 1970 (PAGI LINE 4 - PAGE 8, 


LINE 5; PAGE 13, LINE 19 - PAGE 14, LINE 9) (R 56 PORTION) 
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III. The contract provided for at least a minimum 
period of performance for the year 1965. 


Plaintiff does not claim that in 


defendant had a "Separate" obligation -- rather, 
defendant was under continuing obligation stretching 
over a period of many years. But, if 

should find that the reversion clause does 

Singer a way out of the contract, then the incon- 


testable language of the contract indicates that it 


refers to facts that could not occur >fore 1966. 


Defendant seems to concede that the con- 
tract calls for one year of performance, but argues 
that the first year was contemplated by 
as a year of "experimentation". It 
contemplated by Perma and in fact this is 
time that Singer has advanced this argument. 
at the time of the December contract Perma had 
contracts with distributors expressly adopted by 


Singer calling for the delivery 


units (see Defendant's Reply Memorandum, pages 14 


and 15), the parties obviously contemplated im- 
mediate manufacture and 

in 56, p 7] 

delivery of at least the 
amount necessary to satisfy the outstanding orders. 
Singer was expected properly to manufacture and 
ship such units without regard to any prior defec- 
tive units (see Perrino Affidavit, page 4, par. 6). 
Singer appears to recognize that it had an Obliga- 
tion to fulfill these contracts in that it arcvues 
on page 15 of its Memorandum that for the first 


half of 1965 it used its best efforts to do so, 


In an attempt to avoid the obvicus duty 
to ship these units, Singer argues that the only 
50,000 units available were unmarketable and that 
it certainly had no duty to ship such units. 

Singer ignores the fact that the condition of those 
units resulted from Singer's own misconduct. More- 
over, Singer's undertaking was to fulfill Perma's 
distributor contracts by delivering units -- not 
any specific units. Thus, the condition of the 
Specific group of units to which Singer alludes 


is irrelevant. 


The technical service contract referred 


to in Defendant's Memorandum at page 13, was entered 


into so that the technical expertise of Perma would 


be available te Singer for improving its manufactur- 


ing methods. Fo improve the manufacturing methods 
Over the course of Only six months' time is not 
inconsistent with manufacture -- and, indeed, 
[R 56,p 8] 
pre- 


Supposes that manufacture is ongoing. 


As plaintiff has said repeatedly, the 
product at all times was ready for mass production 
and was marketable; the Only perfection required 
was in Singer's manufacturing. 


* * * 


[R 56, p 13] 


VEE. Singer breached the contract by failing to 
manufacture the product, 


Singer argues that it performed the con- 
tract in that "it attempted to perfect the device 
and produce a 

[R 56, p 14] 
marketable product." Since the device 
was already perfected and marketable, Singer's 


conduct did not constitute performance. Singer's 


Obligation after December 1964 was to begin large 
scale mass production of the unit as soon as 


possible. The only perfection required was the 


elimination of the defects in Singer's manufacturing 


techniques which were delaying the start of mass 
production. Thus, it is Singer's failure to 


manufacture that is the heart of this litigation. 


OPINION AND ORDER OF MacMAIION, J., 
DATED JANUARY 2/, 1970 (308 Ff. 
743 (S.D.N.Y. 1970) (R 61) 
LO) (KR G1) 


Supp. 


? 


PERMA RESEARCH & DEVELOPMENT 

COMPANY, Plalatife, 

Vv. 
The SINGER COMPANY, Defendant. 
No. 66 Civ. 665. 
" United States District Court, 
: &. D. New York. 
Jan. 27, 1970. 
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Action for damages for breach of 
contract for manufacture of automobile 
anti-skid braking device invented by 
plaintiff's president. On defendant's 
motion for summary judgment, the Dis- 
trict Court, MacMahon, J., held that un- 
der contract between manufacturer and 
owner of rights to automobile anti-skid 
braking device providing that if manu- 
facturer did not incur costs in specified 
amount for marketing, promoting and 
advertising product in any year between 
January 1, 1966 and December 31, pre- 
ceding time of expiration of duly to pay 
royallics, owner would have option to re- 
Cover patents and terminate the con- 
tract, manufacturer could not sit idly 
until 1966 nor was it required to start 


thiv hae the appearance of grasping for 
Strawe, Ft does not, under the circum. 
&tances, militate  aguinst petitioner's 
tights to a reopening to determine if ho 
Is entitled to a C. O. classification, 
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manufacturing or shipping at once; 
rather manufacturer was obligated to 
use its best cfforts to manufacture and 
market product. 


Motion denicd. 


1. Courts €99(1) 

Doctrine of law of the case is ad- 
dressed to court’s good sense and ought 
not to be imposed on a mechanical basis. 


2. Courts C-99(1) 

One consideration in application of 
law of the case doctrine is the unseemli- 
ness of court’s altering legal ruling as to 
the same litigants. 


$3. Federal Civil Procedure C-2559 

Where trial judge who had overruled 
previous motion for summary judgment 
adhered to decision on reargument at 
which defendant cited same authorities 
and presented identical facts urged on 
second attempt for summary judgment, 
prior ruling was law of the case and in 
absence of any convincing reason for re- 
fusal to follow previous ruling it would 
not be overruled. 


4. Contracts 217 

An option to terminate contract is 
not an exclusive remedy, and party is 
not obligated to exercise such option but 
may stand on his rights. 


5. Patents €°216 

Contract provision giving owner of 
patents right to recover its patents and 
terminate contract if manufacturer 
failed to perform obligations with re- 
spect to marketing, promoting and ad- 
vertising product did not define sole 
measure of performance required of 
manufacturer nor did it specify patent 
owner’s exclusive remedy for breach. 


G6. Contracts C217 

Clause in contract giving manufac- 
turer absolute discretion to deterraine 
method of manufacturing, exploiting and 
marketing of owncr’s product did not 
give manufacturer absolute right unilat- 
erally to abandon contract or to termi- 
nate it at will. 
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7. Patents 216 

Where owncr of rights to automo- 
bile anti-skid braking device represented 
to manufacturer that device had a “fail- 
safe” feature but it appeared that mal- 
function of device would lead to com- 
plete loss of braking power, device was 
not “fail-safe” and manufacturer did not 
breach contract by not shipping product 
to distributors before it was perfected. 

See publication Words and Phrases 


for other judicial constructions and 
definitions. 


8. Federal Civil Procedure ©2539, 2541 

Contradictory or inconsistent state- 
ments made by plaintiff's witness in 
deposition and affidavit in support of 
motion for summary judgment could not 
create matcrial issues of fact. 


9. Patents C216 

Under contract between manufac- 
turer and owner of rights to automobile 
anti-skid braking device providing that 
if manufacturer did not incur costs in 
specified amount for marketing, pro- 


moting and advertising product in any 
year between January 1, 1966 and De- 
cember 31, preceding time of expiration 


of duty to pay royalties owner would 
have option to recover patents and ter- 
minate the contract, manufacturer could 
not sit idly until 1966 nor was it re- 
quired to start manufacturing or ship- 
ping at once; rather manufacturer was 
obligated to use its best efforts to manu- 
facture and market product. 


10. Patents 216 

Questions of fact existed as to 
whether manufacturer used its best ef- 
forts for a reasonable length of time in 
collaboration with owner of rights to 
automobile anti-skid braking device to 
perfect product in order to be in a posi- 
tion to market it. 


ll, Federal Civil Procedure C2461 
A motion for summary judgment is 
addressed to the discretion of the court. 
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Poletti, Freidin, Prashker, Feldman & 
Gartner, New York City, for plaintiff; 


Paul R. Grand, New York City, of coun- 
sel. 

Wiathrop, Stimson, Putnam & Pob- 
erts, New York City, for defendant: 
William C. Chanler and James T. 
Boorsch, New York City, of counsel. 


OPINION 


MacMAHON, District Judge. 


This is a motion by defendant, The 
Singer Company (“Singer”), for sum- 
mary judgment dismissing the com- 
plaint, pursuant to Rule 56, Fed.R.Civ.F. 
Plaintiff, Perma Research & Develop- 
ment Company (“Perma”), contends 
that the motion should be denicd both 
because of the doctrine of “law of the 
case” and because there are many issues 
of material fact in dispute. 


" The complaint, far from a model of 
clarity, asserts three claims. The first 
seeks damages of $41,000,000 for breach 
of a June 1964 contract between the par- 
ties, alleging that substantial numbers 
of an automobile anti-skid braking de- 
vice invented by Frank A. Perrino, the 
president of Perma, and assembled by 
Singer under the contract were “defec- 
tive as a result of inadequate quality 
control.” The second secks to set aside 
& superseding contract made in Decem- 
ber 1964 and to recover damages of 
$41,000,000 for fraud in the inducement. 
Both of these counts were dismissed by 
this court (Bryan, J.) and summary 
judgment granted in favor of Singer. 
The Court of Appeals affirmed. 410 F. 
2d 572 (2d Cir.1969). 


We are concerned here with the third 
claim, which is buried in the “WILERE- 
FORE” clause of the complaint under 
the prayer for other relicf. It alleges in 
the alternative that “if it be determined 
that the contract of December 21, 1964 
be valid, Plaintiff demands judgment 
upon this contract for breach and non- 
performance: thereunder in the amount 
of 41 million dollars.” 


f, Johuxon yx. Cadillac Motor Car Co., 
201 I. 878, SS2-SS3, 8 ALLAN. 102% “(2d 
Clr, 1019); Zdanok v. Glidden Co. Dur- 

keo Famous Foods Div, S27 Fitd O44, 
308 F.Supp. —47V9 
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There was extensive discovery, but 
neither party sought evidence concern- 
ing this alternative claim. Rather, it 
was cither ov«rlooked or intentionally 
ignored. Not svrprisingly, therefore, on 
the carlicr motion for summary judg- 
ment, Singer did not address itself di- 
re tly to the alternative claim, nor did 
Perma. Despite this, it did not escape 
the notice of Judge Bryan, who, after 
noting the neglect of the partics, held 
that “in the present posture of this ac- 
tion and on the papers before me Singer 
has not demonstrated that there are no 
material issues of fact as to this claim 
which require trial and summary judg- 
ment on the claim must therefore be de- 
nied.” 


Had the matter stopped there, we 
would not feel constrained to follow 
Judge Bryan,:for it is plain that because 
of the parties’ neglect the court lacked 
sufficient information in proper form to 
consider the merits of the alternative 
claim and in such circumstances the doc- 
trine of law of the case is not a strait 
jacket.!. However, the matter did not 
stop there. Instead, Singer moved suc- 
cessfully for reargument asserting that 
“this claim of breach must be dismissed 
because as a matter of law the contract 
provided the exclusive remedy of termi- 
nation for any alleged inadequacy of 
performance (Point I), or, alternatively, 
because on the basis of undisputed facts 
now before the Court, there has been no 
breach (Point II).” 


Singer then made the precise argu- 
ment, cited the same authoritics and 
presented the identical facts now urged 
on this second attempt for summary 
judgment in its favor. There is no sug- 
gestion that there are any newly discov- 
ered facts or that there has been a 
change in the applicable law, In short, 
the very points now made were all made 
and rejected by this court when Judge 
Bryan granted reargument and adhered 
to his original decision. This squarcly 

052-053 (Al Cie), cert, denied, 377 U.S, 


O34, St S.Ct. 1358, 12 Lea vos 
(1061). 
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raises the question of whether this mo- 
tion is barred by the doctrine of, law of 
the case. 


{1,2) As "udge Learned Hand said, 
“the ‘law of the case’ does not readily 
bind a court to its former decisions, but 
is only addressed to its good sense.” * 
Since the doctrine is addressed to the 
court's “good sense,” it ought not be im- 
posed on a mechanical basis.* Rather, 
its applicability turns upon a number of 
considerations. Once is judicial economy 
and another is the unseemliness of a 
court’s altering a legal ruling as to the 
game litigants. A decision in a given 
ease is, therefore, said to be the law of 
the case, and no question previously de- 
cided will be decided again unless there 
is some compelling reason.® 


{8} The balance of considerations 
here argues strongly against overruling 
Judge Bryan, for, although we are not 
‘compelled to follow his decision, in all 
“good sense” we are unable to find any 
convincing reason for refusing to do so.® 
We rcst on his opinion both because it is 
the law of the case and because we are 
satisfied with it.? 


Singer contends that the alternative 
claim for breach of the December agrec- 
ment must be dismissed because as a 
matter of law Singer was not required 
under the contract to do anything until 
January 1966 and because the contract 
provides the exclusive remedy of termi- 
nation for any alleged inadequacy of 
performance. Singer's contentions are 
based on paragraph 10 of the contract, 
which, in pertinent part, provides: 

z “Reversion Right. In the event 

# * © [Singer] does not incur di- 

rect and indirect costs of at Icast 


2. Higgins v. Californian Prune & Apricot 
Grower, Inc., 3 F.2d 896, SOS (2d Cir. 
1924). 

3. United Statex v. Russell Mfg. Co., 349 F. 
24 13, 19 (2d Cir. 1965). 


4. Zdanok v. Glidden Co., Durkee Famous 
Foods Div., supra, 327 F.2d at 053. 


6. Wharton v. Hirsch, 318 F.2d 900, 907 
(2d Cir. 1965). 


‘""* $08 FEDERAL SUPPLEMENT 


$100,000 for markctiny, 
and advertising the Product 
in any calendar year between January 
1, 1966 and the December 31st preeed- 
ing the time of expirationof * * * 
{Singer’s] duty to pay royaltics here- 
under * * * [{PermaJ upon writ- 
ten notice - = * may notify 
* * [Singer] of its exercise of 
its sithts * * * [to ceversion of 
its patents, tools, etc.).” 


promoting 
7” * - 


It was further provided that upon re- 
ceipt of such notice, Singer “shall assign 
and convey to * * * [Perma] the 
patents and patent application assigned 
and conveyed hereunder” in considera- 
tion of Perma’s payment to Singer of all 
its debts, plus $50,000 in cash, whereup- 
on the December agreement would ter- 
minate. 


Relying on the above provision and its 
tender of the patents and waiver ‘of the 
$50,000 cash payment, Singer argues 
that paragraph 10 defines not only the 
sole measure of the performance re- 
quired of Singer, but also specifies Per- 
ma’s exclusive remedy for breach. We 
think, however, that paragraph 10 sim- 
ply gives Perma an option to recover its 
patents and terminate the contrac: upon 
specified conditions. The option rests 
not with Singer but with Perma. 


{4,5} An option to terminate is not 
an exclusive remedy, and a party is not 
obligated to exercise such an option but 
may stand on his rights. There is, 
thus, no basis in the agreement for 
Singer’s contention that “under any con- 
ceivable version of the facts, as a matter 
of law Perma’s sole remedy would be to 
reacquire its patents.” Nor do we find 
6. Bunco Nacional de Cuba v. Farr, 383 


F.2u 160, 183 (2d Cir. 1967). 

7. Sec, United States y. 
erty, ete, S44 F.2d 142, 144 
1065). 


8. Patents, 43 N.Y. Jucixprudence § 47; 
Rernard v. Golden Gute Mfg. Co., 187 
App.Div, S42, 175 NUYS, T7411, TH Chat 
Dep't 101%), aff'd, Wt N.Y. S01, 12 
N.E. 900 (3921). 


Certain LDrop- 
(2d Cir. 


PERMA RESEARCH & DEVELOPMENT COMPANY vy. SINGER 


COMPANY 1747 


Cite ax 304 F Supp. 713 (i970) 


support in the cases urged by Singer ® 
for all of them, as Singer concedes, are 
predicated on the fact that patents were 
assigned without an express agreement 
by the assignee to pay any specified 
amount or to perform any particular act. 
That premise is absent here. It is not 
supplicd by reiteration of the com- 
plaint’s erroncous conclusion that the 
contract is illusory because Singer “was 
not bound to perform any covenants or 
agreements.” That construction of the 
agreement is frivolous, and it was ex- 
pressly and correctly rejected by both 
Judge Bryan and the Court of Appeals. 


{6} Nor is the premise found in par- 
agraph 13 of the contract. which, under 
the heading “Marketing,” states that the 
“Buyer in its absolute diseretion shall 
determine the method of manufacturing, 
exploiting -and marketing the Product.” 
We think it perfectly plain that para- 
graph 13 merely specifies that control of 
the means and methods of performance 
rests in Singer’s discretion. The clause 
cannot be stretched ‘to give Singer an 
absolute right unilaterally to abandon 
the contract or to terminate it at will. 


Nor do we find merit in Singer’s con- 
tention that as a matter of law Perma is 
limited to a claim for rescission. The 
Necnan, Crowe and Matzka cases © each 
involved suits by a licensor seeking not 
damages but rescission. None holds 
that the plaintiff may not recover dam- 
ages but simply ground equity jurisdic- 
tion on the Proposition that the legal 
remedy was inadequate because damages 
were of a speculative nature. Indeed, the 


9 Corbet v. Manhattan Brass Co. 013 App. 
C 'v. 217, 87 N.Y.S, S77 (ist Dep't 1901), 
modified, 183 NY, 548, 76 NUE. 1092 
(1905) ; Ebert y. Loewenstein, 42 App. 
Div. 109, 5S N.Y.S, sso (ist Dep't 1899), 
af('d, 1G7 N.Y. 577, CON. 1110 (1901) . 
Norn y. Schrenkeisen, 110 N.Y. 0% 37 
NE. 299 (USSS);) Wing ov. Ansonia 
Clork Co., 102 N.Y. 531, 7 NU Gut 
(1880); Rowe vy. Imbrey, 37 N.V.S.2a 
793 (Sup.Ct., Mronx Co, 1912). 


10. Neenan v. Otix Mlevator Co. 191 FP, 
414 (20 Cir. 1912); Crowe vy, Oxcur 


Crowe case specifically recognized the 
right of the plaintiff “first to hold the 
contract rescinded or second to suc on 
the breach for damages.” Our rejection 
of these authorities should not be under- 
stood as a holding either that the fact 
of, or the amount of, plaintiff's dam- 
ages, if any, is certain. It may well be 
that there are no damages or that, if 
there are, they are of a speculative 
nature! We simply hold that that 
question cannot be determined on the 
record before us but must await develop- 
ments at the trial. 


(7,8) Equally without merit is Per- 
ma’s contention that Singer breached 
the December agreement by not shipping 
the product at once and throughout 
1965. Perma claims Support for this 
contention in the fact that Singer as- 
sumed five contracts previously made by 
Perma with various distributors which 
called for delivery of the product either 
in 1964 or in 1965. It is apparent, how- 
ever, that the product never was perfect- 
ed during 1965, Concedédly, the parties 
were engaged in joint efforts to correct 
the defects at least until the end of July, 
and the product is still not fail-safe. 
Perrine admitted on his deposition that 
a malfunction will lead to a complete 
loss of braking power cven today. Yet, 
in promotional material shown to Singer 
before the June agreement, Perma rep- 
resented that the device had “a fail-safe 
feature which will automatically revert 
to the standard braking system in case 
of failure.” Thus, the device was not 
fail-safe as that term is defined in im- 


Barnett Foundry Co. 213 FB. §G4 
N.J.1917) ; Mutzka Corp. v. 
Pure Juice Corp. 19 Del.Ch. 
70 (1933). 


11. Seo Higetow vy, RKO Radia lictures, 
Inc., $27 U.S, 251, 26), 66 S.Ct. 574, 90 
La, G52 (116); Story Marchment Co, 
Vv. Paterson Marehment Paper Co., 282 
U.S. M2, G1 S.C 24S, 75 L.Ed, 
HA (1031); Mastinan Kodak Co. of New 
York ¥,. Southern Photo Materints Co., 
273 ULS. B50, 879, 47 S.Ct, 400, 71 L.Bu. 
GN1i (1927). 


(D. 
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partial dictionaries ** and by Perma be- 


fore there was any motive to create an 
issuc of fact. We think that in view of 
these immutable admissions by plaintiff 
there can be no genuine issue that the 
device was not fail-safe when Singer de- 
cided to abandon the contrac 


It is nothing short of pry © terous, in 
view of the modern doctrine of strict 
liability, to suyyest that Singer was 
under a duty to ship a product conceded 
ly defective. Indeed, Perrino, as a depo- 
nent, admitted as much,!5 and as a liti- 
gant based his rejected claim for breach 
of the June contract on Singer's alleged 
shipment of defective product. 


{9} More significantly, we find no 
merit in the foregoing cortentions of ei- 
ther party because the contract, as con- 
strued correctly by Judge Bryan and the 


42. Perma’s pre-litigation definition cor 
forms to the one given in the dictionary : 
“fnil-safe (fal’sif’), odj. 1. Electronics 
“pertaining to or noting a mechanism built 
into a system, as in an early warning 
system or a nuclear reactor, for insuring 
safety should the syxtem fail to operate 
Properly. 2. equipped with a second 
system that insures continued operation 
even if the primary system fails. * © * 
[adj.. n. use of v. phrase fail safe)." 
Random House Dictionary of the English 
Language (Unabridged Ed. 1969). 


13. Verrino the affiant asserts that wheth 
er the device was fail-safe when 
decided not to market it is the core of the 
present ’erma = and 
Singer, The assertion, of course, is an 
argumentative conclusion and we reject 
it. Perrino attempts, in his affidavit, 
to extricate himself from Lis admissions 
In hix deposition by tailoring the def 
inition of “fail-safe and coloring his 
testimony with the laine explanation that 
when he said a malfunction can lead to 
® loss of brakes he merely that 
a mechanical product not correetly built 
may not function and that the less of 
brakes docs not demonstate an 
of n fail-safe feature. 
fact, however, ennnot be erented simply 
by contrwlictory or “inconsistent xtate- 
ments made by Perrino the deponent and 
Perrino the affiant.” 410 F.2d at 57S. 


Singer 


dispute between 


menne 


nbscnee 
Material issues of 


14, Goldberg v. Kollsmuan Instrument Corp, 
32 N.Y.2d 432, 210 N.Y.S.2d 592 (1063) 


18 “Q That's beenuxe you wouldu’t ship 
600 replacement units or wouldn't permit 
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Court of Appeals, neither permits Sing- 
er to sit idly until 1966 nor requires it 
to start manufacturing or shipping at 
onee. Rather, it obligates Singer to use 
its best efforts to manufacture and mar- 
ket the product.'¢ 


“Best efforts,” like “reasonable care,” 
is a term which necessarily takes its 
meaning from the circumstances. Sct 
against the background of defects in 
both the quality and design of the prod- 
uct, which the parties had experienced 
over a six-month period while operating 
under the June 1964 contract, we think 
that “best efforts’ here means that 
Singer was required to continue collabo- 
rating with Perma for a_ reasonable 
length of time in a good faith effort to 
solve the problems then preventing mar- 
keting of the product. Clearly, that is 


the shipment of 500 replacement units if 
you believed them to be defective, is that 


right? 
“A That's right. But that doesn't 
mean that these 500 units may not be 


part of the units which were shipped over 
my objection to Mr. Romel that defee 
tive units should not be shipped.” Dep 
osition of Ll’errino, p. 190. 


16. The complaint alleges in Count II that 
the December agreement was illu sory be- 
cause Singer wos not bound to perform 
any covenants of agreements and re- 

tained complete discretion as to manufac 

turing and marketing. 

Judge Bryan rejected the contention by 

reading the Duff-Gordon rule into the 

agreement and thus found an obligation 
on defendant's part to use its best efforts 
to manufacture and market the 

The Duf{-Gordon rule is that 
ise may be 


Urged by Singer, 


product 
“a prom- 
lacking, and yet the 
writing may be 
tion’ imperfectly expressed.” 
Lucy, Lady Dulf-Gordon, 
118 N.I. 204 (1917). 
the implication to use “best 
is clearly predicated on the 
express protnise 

While it’ is that the December 
HErcement did contain an express promixe 
of the 


hole 


“mstinet with an obliga 
Wood yv 
, N.Y. 88, 91, 


Under 


the rule, 
efforts” 
lack of an 


true 


performance required by Singer 


after Junuary 1, 1960, it was silent as 
to what Singer wos supposed to do 
from December J9G4 until then. We, 
therefore, think that Judge Ibryun whoa 
correct in filling the void with an im- 


plied promine, 
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what the parties intended, for that is 
what they started doing immediately, 
Singer spent substantial time and money 
and the partics engaged in joint efforts 
for over six months to solve the prob- 
lems. Their intention to keep trying is 
also revealed in the fact that s multane- 
ously with the December cont: .- they 
entered into an agreement whereby Per- 
ma undertook to furnish know-how and 
technical assistance to Singer for the 
next six months in consideration of 
Singer’s payment of $9,800 per month. 
The intention is further manifested in 
the main agreement's postponement of 
Singer’s obligation to spend money on 
marketing and promotion until January 
1, 1966. That, we think, shows an un- 
derstanding that further experimental 
work would be necessary to perfect the 
product before Singer could be expected 
to put it on the market. 

Singer's obligation to continue making 
the collaborative effort to correct the de- 
fects arose immediately upon entering 
into the December agreement. The obli- 
gation, however, was not perpetual. 
Rather, we think, since no time was 

“ote for performance, Singer was 
obliged to keep trying for a reasonable 
length of time.!7 


Our construction of the contract is 
consistent with Judge Bryan's and com- 
pels us to reject Singer's contentions 
that its only duty was to market and 
promote the product after January 1, 
1966, as specified in paragraph 10 of the 
contract, and that Perma’s sole remedy 
for an inadequate performance both un- 
der the contract and as a matter of law 
war to terminate the agreement and re- 
cover its patents. 


We conclude, therefore, that Judge 
Bryan was correct in rejecting Singer's 
contention that on any conceivable state 
of facts Singer is entitled to judgment 
dismissing the alternative claim as a 
mattcr of law. 


(10) We turn, then, to whether there 
are any genuine issues of fact requiring 
trial, The factual issue, if any, posed 


by the contract as construed by the 
court, is whether Singer did use its best 
efforts for a reasonable length of time 
in collaboration with Perma to perfect 
the product in order to be in a position 
to market it. 

There is no question that Singer did 
spend considerable time and money in an 
effort to perfect the product. Indeed, 
the Court of Appeals noted “there was 
substantial performance under the De- 
cember contract, at least until Singer 


concluded that the product was not 
‘fail-safe’ and hence unmarketable. 
* * * 


Perrino admitted in his deposi- 
tion that the parties wer gaged in 
joint efforts to solve the ‘: afe’ prob- 
lem as late as six months aicer the De- 
cember contract was negotiated.” 410 
F.2d at 576-577. 


The issue, however, is not whether 
there was substantia) performance, as 
Singer contends, or whether the product 
was “fail-safe,” as Perma contends, but 
whether, as Judge Bryan stated, Sing- 
er’s performance was adequate. For ex- 
ample: (1) Did Singer use its best ef- 
forts for a reasonable time in collabora- 
tion with Perma to perfect the product 
under all of the circumstances? (2) In 
view of the fact that the device was not 
“fail-safe,” was Singer justific+ in 
abandoning the contract either because 
it was impossible to make the device 
“fail-safe” or because it could not be 
made “fail-safe” without unreasonable, 
unwarranted or impractical efforts and 
expenditures of time and money out of 
all proportion to engineering and eco- 
nomic realitics? 


Such questions could not be answered 
definitively on the basis of the record 
before Judge Bryan, nor can we answer 
them on the refurbished record before 
us, 

In the first place, the voluminous dep- 
ositions were directed not to breach or 
performance of the December agreement 
but to breach or performance of the 
June contract, to fraud or the lack of it 
as to the December agreement, and to 


17. 1 Williston, Contracts § 3S, pp. 112-113 (3d ed. 1957), 


> 
| 


33 
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Singer's counterclaim for fraud. This is 
understandable because no one paid any 
attention to the alternative claim for 
“bres: of the December agreement and. 
ever: if the claim had been noticed, there 
Was 00 Suggestion at that time of an im- 
plicit promise by Singer to use its best 
efforts. That promise did not come into 
the case until Judge Bryan's decision 
long after the depositions were closed. 
As a result, only a few of the thousands 
of questions asked have any relevance 
whate er to the issues now before the 
court. ] 


In the second place, Singer’s papers on 
this motion are directed not to a demon- 
stration of the absence of a genuine fac- 
tual issue respecting its use of its best 
efforts but to the rejected proposition 
that the claim is moot as a matter of 
law because Singey had a right to termi- 
mate the contract upon tendering the 
patents to Perma. Likewise, Perma’s 
papers are not addressed to the issuc. 
Rather, they contain a mass of irrele- 
vancies, arguments, opinions and conclu- 
sions. The burden, however, of demon- 
etrating the absence of any genuine is- 
sue of fact is upon Singer, and it has 
failed to do so. 


(11) Finally, a motion for summary 
judgment is always addressed to the dis- 
eretion of the court.!* 


The device which is the subject matter 
of this litigation has over 100 separate 
pir‘s and is an extremely complicated 
mech. ism. Much of the voluminous 
depositions is involved with engincering 
technicalities, and, as we have scen, 
there is little in the depositions of rele- 
vance (to the present issue. The affida- 
vits, exhibits and memoranda are exten- 
sive. The sheer quantity of the material 
‘to be analyzed cautions against the ex- 
pendit ‘re of judicial time in an effort to 


18. Rockefeller Center Luncheon Club y. 
Johnson, 116 F.Supp. 437 (S.D.NLY. 
1953); G Muore, Federal I’ractice J 56.- 
35 (6), at 2421 (2d ed. 1966). 


19. There may be other insuen of fnet, and 
we do not wish to forevluse the partics 
or tho pre-trial or trial judge in that re- 
gard. 


sift out and picce together the undisput- 
ed facts essential to a summary judg- 
ment, The issues are further obscured 
by argumentative statements and coun- 
ter-asserlions, conclusions and conflict- 
ing inferences which the partics attempt 
to draw from an incomplete record. Too 
much is left open. 


Plainly, there is a genuine issue as to 
whether Singer, in collaboration with 
Perma, did use its best efforts for a rea- 
sonable length of time to correct the de- 
fects in order to make the product 
marketable.'9 When we add the fact 
that summary judgment has already 
been once denied, it is readily apparent 
that on the record | +2 summary judg- 
ment woulu rest on uicksand. The cu- 
mulative weight of the obstacles is too 
heavy for so frail a vehicle as summary 
judgment.?° 

We are convinced under the circum- 
stances that sound judicial administra- 
tion dictates that the court «withhold 
judgment on the involved questions of 
law and fact presented here until the 
whole structure stands on a solid foun- 
dation established on a trial where the 
evidence can be directed to the relevant 
issue, the proof more deeply developed, 
the ultimate facts definitively found and 
the issues put into clear focu.. Summa- 
fy procedures, however salutary, where 
issues are clear-cut and simple present a 
treacherous record for deciding complex 
litigation Good judicial administration 
demands that judgment of the ultimate 
questions involved in this case be with- 
held until there is a solid basis for find- 
ings by a court or jury based on litiga- 
tion or a comprehensive statement of 
agreed facts.*! 


Accordingly, the motion for summary 
judgment is denied. 


So ordered. 


20. Boston & M. R.R. v. Lehigh & N. EK. 
RM. 188 F.Supp. 486, 491 (S.D.NLY. 
1060), appeals dismissed per curiam, 2S7 
F.2d G78 (2d Cir. 1961). 


21. Kennedy v. Silax Mason Ce., 334 US. 
249, 256-257, GS S.Ct. 1031, 02 L.Ed. 
ISAT (1043). 
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UNITED STATES DISTEiCY COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


METZNER, D. J.: 

Defendant moves f. - summary judgment dismissing 
the complaint on the ground that the contract sued upon was 
induced by material misrepresentations. 

This is defendant's third motion for summary judg- 
ment. The first motion was disposed of by Judge Bryan. 

The per.inent part of that opinion, which is applicabie 

to the present motion, held that the complaint alleged a 
substantial claim for breach of the December 21, 1964 con- 
tract. Since neither of the parties had addressed them- 
selves to that claim, the defendant had not demonstrated 

[R 69, p 2] 

that there were no material issues of fact. Therefore, the 
motion for summary judgment was denied. Judge Bryan's 


order was affirmed on appeal. 410 F.2d 572 (2d Cir. 1969). 


Defendant then brought on a second motion for 
summary judgment which was denied by Judge MacMahon on 
January 27, 1970. In the papers submitted on that motion, 
defendant argued: 


“That Singer was justified in abandoning the 
project because of the fail-safe problem would 
seem clear from the fact that Perrino admitted on 
his deposition, even as of today, any malfunction 
of the device might result in a total loss of 
braking power." 


It further argued: 


"Thus it is plain that the dispute between the 
parties is not as to whether a failure in the 
Perma device might produce a total loss of brakes, 
but whether that conceded fact shows that the 
device is not fail-safe... But in any event, we 
think it is plain that Singer was amply justified 
in the exercise of its absolu e discretion in 
taking the same view as Governor Rockefeller and 
determining that under those circumstances, the 
device wa; not fail-safe and, therefore, in aban- 
doning the project. 


"We submit that this disposes of the entire 
litigation.” 


In those papers defendant also referred to reports 


on the operations of the product which it claims 


[R 69, p 3] 
it received for the first time in January 1965. It stated 
that it was disturbed by these reports "since Singer had 
entered into the agreement in June 1964 largely on the basis 
of a movie shown them by Perma which stated categorically 
that the device had a 'fail-safe feature which will auto- 
matically revert to th> standard braking system in case of 
failure. ** 


Judge MacMahon discussed defendant's obligations 


A-96 


under the contract. He found that there was a genuine 


issue as to whether the defendant, in collaborating with 


the plaintiff, used its best efforts for a reasonable length 


of time to correct the defects in order to make the product 
marketable. He said: 

"For example: (1) Did Singer use its best efforts 

for a reasonable time in collaboration with Perma 

to perfect the product under all of the circumstan- 

ces? (2) In view of the fact that the device was 

not 'fail-safe,' was Singer justified in abandoning 

the contract either because it was impossible to 

make the device 'fail-safe' or because it could not 

be made ‘fail-safe’ without unreasonable, unwarranted 

or impractical efforts and expenditures of time and 

money out of all proportion tc engineering and economic 

realities?" 

On this third motion, defendant now argues that 
Since Judge MacMahon found as of fact that the 
(R 69, p 4] 
product was not fail-safe, it should succeed on this motion 
because of its affirmative defense that it entered into the 
contract because of the false representation that the 
product was fail-safe. In essence this is a reiteration of 
defendant's position before Judge MacMahon, quoted above, 
buttressed by Judge MacMahon's finding that the product was 
not fail-safe. 
Whatever effect the representation in the film 

may have had prior to June 1964, it is perfectly obvious 


from the record and the prior opinions that defendant could 


not have been under any delusion that the product was fail- 


= 


S and transactions between the parties 
tne viewing o shat film. The contract in 


entered into in December 1964. 


Defendant argues that in view of Judge MacMahon's 


hat the product was not fail-safe, there no longer 


controverted issue as to Singer's affirmative 
the contract was entered into on reliance on a 
material misrepresentation. This position overlooks the 
above-quoted portion of Judge MacMahon's Opinion indicating 
a trial do exist despite the fact that the 


fail-safe. 


Motion is denied. 


New York, N.Y. 
May 14, 1970 


Metzner 


SUPPLEMENTAL MEMORANDUM IN RESPONSE TO DEFENDANT'S PRE-TRIAL 
MEMORANDUM FILED NOVEMBER 9, 1971, PAGES 1, 6-8 (R171 ; 
PORTION) 


LR 27k, sd] 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


Plaintiff submits this Supplerental Pre-Trial 
Memorandum to demonstrate to the Pre-Trial Court that, 
concrary to the assertions contained in defendant's Pre- 


Trial Memorandum, the issues remaining for trial have 


already been defined and limited by prior decisions of this 


Court and that the participation of the parties herein in 
this Court's pre-trial procedures should be directed to 

the issues so defined and limited. Defendant, instead of 
focusing its Pre-Trial Memorandum on the facts and issues re- 
maining to be tried and the objections to plaintiff's 
exhibits, now proposes to use the trial of this case to 
relitigate the meaning of the contract between the parties 
dated December 21, 1964, (“December contract") and the na- 
ture of Singer's duties thereunder - all of which have been 


previously decided by no less than three judges of this 


LR 272) 


Court. Defendant also claims plaintiff should in some 
manner be penalized for having presented inconsistent posi- 
tions as the course of this litigation, Plaintiff submits 
this Memorandum to demonstrate (1) that the construction of 
the December contract has been extensively and conclusively 
litigated by the parties already*; and (2) plaintiff has 


not taken inconsistent positions. 


(R isi, po 6] 
II 


PLAINTIFF'S PRIOR CONTENTIONS 
ARE NOT INCONSISTENT 


Defendant claims that plaintiff has taken incon- 
Sistent positions. Defendant Suggests that plaintiff first 
took the position that the December contract required no 
performance by Singer, thereafter that the product was 
fail-safe, and finally that the product was not fail-safe 
and Singer had a duty to make it so. Plaintiff's position 
with respect to the "illusory" nature of the December con- 
tract is fully discussed above at pages 2-3. What 
remains for explanation is plaintiff's allegedly inconsis- 
tent "fail-safe" argument. The question whether the 
product was fail-safe is not directly relevant to the trial 


of this case. Rather the relevant question is whether the 


*Perma v, Singer, 66 Civ, 665 and 666 (S.D.N.Y. - March 28, 
1968 (Footnote continued on the next page.) 
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product could have been made fail-safe by Singer's use of 


its best efforts. However, even assuming the relevance of 
the first question, plaintiff has not taken inconsistent 
positions. 

There has never been any question either before the 
December contract or now that the invention contains a number 
of "fail-safe features" which are designed to prevent any 
probable failure of the anti-skid unit from adversely 
affecting the automotive brakes - 1.@., any probable failure 
of the unit should not cause a loss of brakes. As stated, 
these features cover only the probable modes of failure; 
they do not provide for every conceivable theoretical mode 
of failure. Singer agreed in 1964 that such a product with 
such limited fail-safety was marketable - indeed Singer 
attempted to market the product. However, in July 1965 
Singer placed new management in charge of the invention who 
changed the standards for marketing the invention with re- 


spect 
[R 171, p 7] 


to the desired degree of fail-safety. The new management 
concluded that not just "probable" modes of failure should 

be anticipated, but rather, in view of the current develop- 
ments with respect to product liability, the invention, to 

be marketable, must contain further fail-safe characteristics 
so that under any conceivable theoretical mode of failure, 


no impairment of the operation of the brakes would result. 
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On the basis of this new standard, defendant claimed in 
1965 and before Judge MacMahon that the unit was not 
marketable. Plaintiff, on the other hand, contended in 
1965 and before Judge MacMahon that defendant had a duty to 
market the product with the fail safe features it then 


incorporated, as such marketing was contemplated by the 


parties when the contract was executed. Plaintiff contended 


tiat the said fail safe features made the product "fail safe"* 
according to generally accepted definitions of the phrase, 

Plaintiff contended then and still believes that 
defendant's new standard was a sham, fabricated as an 
excuse to abandon the contract. 

After establishing a definition of fail-safety 
somewhat between the contentions of the parties, Judge 
MacMahon held that defendant was justified in withholding 
the product from the market because of modern views of 
strict product liability until defendant completed the 
necessary changes. Judge MacMahon foreclosed the use by 
Singer of its change in criteria as a per se excuse for 
noi.-performance. Singer was obligated to use its best 
efforts to satisfy whatever new standards it imposed by 
correspondingly improving the product. In other words, 
the fact that the product did not meet Singer's new fail- 
safe criteria is not an excuse for its abandoning the 

[RITE pe] 


contract unless it first expended its "best efforts" to 
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render the product fail safe. Plaintiff still believes that, 
the product should have been marketed as it was then developed, 
But Plaintiff further believes that, if Singer wanted a 
product with additional features, Singer should have added 
those features. These two positions are in no way contra- 
dictory and are not inconsistent. Nor does plaintiff's 
abandonment of its positicn that the product should have 

been marketed as it was then developed create any incon- 
sistency; plaintiff is Simply no longer free to assert that 
position as a contention at trial in view of Judge MacMahon's 


decision, 


CONCLUSION 


The prior decisions by this court in this case 
have already construed the contract and defined the obli- 
gations of the parties thereunder. The positions of the 
parties have correspondingly been molded and refined by 
judicial mandate, with the result that a clear issue 
exists for trial: 

id the Defendant use its best efforts, for a 
reasonable period of time in collaboration with Perma to 
make the invention "fail-safe"? 

Deiendant should not now be allowed to relitigate issues 
repeatedly and conclusively resolved by the prior decisions 


in this case. 
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of this matter, not yesterday's motions. 


Respectfully submitted, 


POLETTI FREIDIN 
PRASHKER FELDMAN & GARTNER 
Attorneys for Plaintiff 
777 Third Avenue 
New York, New York 10017 
Tel. No.: 688-3200 


It is time defendant came to grips with the trial 


{R 171] 


PARAGRAPHS 9(b)1 AND 9(c) (a) OF THE PRE-TRIAL ORDER, DATED 
APRIL 3, 1972, OF MCLEAN, J. (PAGE 15, LINE 12-LINE 30; 
PAGE 19, LINE 12-PAGE 20, LINE 1) (R 97 PORTION) 


* * * * 
(R 97, p 15] 
9. (b) Issues which plaintiff contends remain 


to be tried are as follows: 
1. Plaintiff's Affirmative Case 

(a) Did defendant use its best efforts for 
a reasonable length of time in collaboration 
with Perma to make the invention fail-safe? 

(b) If defendant claims at trial that it 
abandoned the contract for reasons other than 
or in addition to fail-safety, what defects in 
the invention, if any, caused in 1965 Singer's 
abandonment of said invention? 

(c) Did defendant use its best efforts 
for a reasonable length of time in collabora- 
tion with Perma to resolve the defects in the 
invention that shall be proved at trial to be 
Singer's alleged reasons for its abandonment 
of the invention? 

(d) If defendant failed to use its best 
efforts as set forth in the preceding para- 
graphs, what damages is plaintiff entitled to 


recover? 


[R 97] 
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9. (c) Issues which defendant contends remain 


to be tried are as follows: 


(a) Plaintiff's Affirmative Case, 

(1) Was defendant obligated, under 
the terms of tte December contract, to use its 
best efforts for a reasonable period of time in col- 
laboration with plaintiff, to perfect the Perma 
anti-skid device so as to make it fail-safe and 
marketable? 

(2) If it be found that defendant 
did have such an obligation, did defendant use its 
best efforts for a reasonable period of time in 
collaboration with plaintiff to perfect the device 
so as to make it fail-safe and marketable? 

(3) If it be found that defendant 
did have such an obligation and that defendant did 
not use its best efforts for a reasonable period 
of time in collaboration with plaintiff to perfect 
the device so as to make it fail-safe and market- 
able, what damages, 

(R 97, p 20] 
if any, did plaintiff suffer? 


* * * * 


[R 97} 
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TRANSCRIPT OF HEARING BEFORE JUDGE McLEAN ON JULY 5, 1972 


(PAGE 53, LINE 7 - PAGE 55 LINE 7; PAGE 61, LINE 30-7 
PAGE 61(a), LINE 7) (R 100 PORTION thy 
PAGE 61 (a), LINE 7) (R100 PORTION) 


x~ * &e & 
[R 100, p 53] 

THE COURT: All right. 

Now, on the statement of the issues with respect 
to the plaintiff's case, I am going to follow Judge 
MacMahon, and I have hurriedly scratched down here a state- 
ment of those issues, and I hold no brief for the polish of 
the language. You can polish it up as you will, as long as 
you adhere to the Substance, But Substantially it would 
amount to this with respect to the plaintiff's affirmative 
case. 

Before the abandonment, or before it abandonei 
the contract, had def idant used its best efforts for a 
reasonable length of time in collaboration with plaintiff 
to perSect the product, so as to make it marketable? 

Two, if not, did defendant's abandonment of the 
contract damage the plaintiff? 

Three, if so, what is the amount of that ?amage? 

Now, it seems to me that that is enough to cover 
the issues. It follows, of course, that if the defendant 
had used its best efforts for a reasonable length of time in 


collaboration with the plaintiff to perfect the product so 


[R 100] 
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Be 


[R 100, p 54] 


as to make it marketable and had not been able to accomplish 


that objective, tren the aband_nment was proper and plaintiff 


1S not entitled to recover, 

I don't think we need state it both ways in the 
Statement of the issues. I can explain that to the jury at 
the proper time. 

Also, as Judge MacMahon said, in determining this 
question as to whether or not the defendant had used its 
best efforts for a reasonable length of time, one must take 
into account not orly whether it was absolutely impossible 
to perfect the product so as to make it marketable but 
whether it was impracticable to do so without an unreason- 
ably large expenditure of money, 

Judge MacMahon made that clear, and I can charge 
the jury on that, too. I intend to follow that, 

I don't think you need to say that in the formal 
Statement of issues, but surely the defendant could not be 
required on any reasonable standard to keep on working, no 
matter how much it cost, There must be a reasonable limit, 
some reasonable limit, and Judge MacMahon expressed that 
thought. 

MR. GRAND: Your Honor, look at page 749, the 
right hand column, about two-thirds of the way down the 


page. 


{(R 100) 


THE COURT; That is right. On page 749 of 308 
(R 100, p 55] 


Fed Supp. 


Now, this avoids the use of the phrase “fail-safe". 


It seems to me the issue should be stated in terms of 
making the product marketable for whatever reason, There 
may have been other reasons why it wasn't marketable, for 


all I know, in addition to its alleged lack of safety. 


x kkk 


[R 100, p 61] 

THE COURT: Is there anything else anybody wants 
to bring up? 

MR. CHANLER: I think, for the record, your Honor, 
I would like to note that I take an exception to your 
Honor's decision that Judge MacMahon's statement as to what 
he thinks the issues are is binding. 

'2 100, p 61(a)]) 

THE COURT: I don't think I said that. I said I 
was going to follow Judge MacMahon. But you can have an 
exception to it. 

MR. CHANLER: I take an exception. 

THE COURT: Is there anything else? 


All right. We stand adjourned. 


{R 190] 


SUPPLEMENTAL PRi-TRIAL ORDER DATED SEPTEMBER 28, 
1973 OF DUFFY, J. (R 102) 


[R 102, p 1] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


On July 5, 1972, the parties to this action, by 
their attorneys, appeared befere the Court at a pre-trial 
conference pursuant to local Calendar Rules 6 and 13 and 
Rule 16 of the Federal Rules of Civil Procedure, and the 
following action was taken to amend the Pre-Trial]. Order 


herein dated April 3, 1972, as follows: 


I. Issues for Trial: Paragraph 9 of the Pre~ 11 Order 
is hereby deleted in its entirety and the following is sub- 
stituted therefor: 
"9. The trial of this action will be based on 
the following issues: 
A. Plaintiff's Affirmative Case 
1. Before it abandoned the contract 


dated December 21, 1964, did defendant use 


A-110 [R 102] 


its best efforts for : reasonable period of 
time in collaboration with plaintiff to per- 
fect the product so as to make it marketable? 
2. If not, did defendant's abandonment 
of the contract damage plaintiff? 
[R 102, p 2] 
3. If so, what is the amount of the damage? 
Defendant's Affirmative Defense. 
1. Did plaintiff make any of the affirma- 


tive misrepresentations or conceal from defend- 


ant the information alleged in defendant's 


affirmative defense? 

If so, were the misrepresentations made 

the information concealed material? 

If questions "B 1" and "B 2" were an- 
swered affirmatively, did defendant rely on 
these misrepresentations or concealments in en- 
tering into the contract dated December 21, 
1964? 

C. Defendant's Counterclaim, 

1. Did piaintiff intentionally make any 
of the affirmative misrepresentations or con- 
ceal from defendant the information alleged 


in defendant's counterclaim? 


2. If so, were the misrepresentations 
made or was the information concealed mate- 
rial? 

3. If questions "C 1" and "C 2" were an- 
swered affirmatively, did defendant rely on 
these misrepresentations or concealments in 
entering into the contract dated June 18, 1964? 

4. If questions "C 1", "C 2" and "Cc 3" 


[R 102, p 3] 


ére answered affirmatively, was defendant dam- 


aged thereby? 

5S. If questions "C 1", "Cc 2", "Cc 3" and 
"C 4" are answered affirmatively, what is the 
amount of defendant's damage? 

6. If questions "C 1" and "C 2" are an- 
swered affirmatively, did defendant rely on 
these misrepresentations or concealments in 
entering into the contract dated December 21, 
1964? 

7. %If questions "C 1", "Cc 2" and "Cc 6" 
are answered affirmatively, was defendant dam- 
aged thereby? 

8. If questions "C 1", "Cc 2", "C 6" and 
"C 7" are answered affirmatively, what is the 


amount of defendant's damage? 


II. Miscellaneous: At a pre-trial conference on July 5, 1972, 


Judge Edward C. McLean directed that in the event that defend- 
ant intended to claim at trial that the Perma Anti-Skid Device 
was not marketable on grounds in addition to: 
(a) engine stalls resulted in vacuum loss and 
brake line pressures below specifications; 
vacuum at slow automobile speeds was inade- 
quate to prevent slight lag in operation of 
invention; 
the unit could be "fooled"; and 
reliability testing 
its components was no 
[R 102, p 4] 
then it shall so advise plaintiff not later than October 8, 
1972, and, in doing so, shall state in writing the specific 
Claims it intends to assert. Defendant has complied with 
said order and did, on October 6, 1972, serve on plaintiff a 
list designating such additional c? ims. 


Dated: New York, New York 
Sept. 28, 1973 


SO ORDERED: 


{s/ Kevin Thomas Duffy 


1S = a 


(R 102) 


MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S MOTION TO STRIKE, 
FILED MAY 1, 19074 (R I85) 
a i Salt 


(R 185, p 1} 
UNITED STATES DiIstrr-r COURT 


SOUTHERN DISTRICT oF NEW YORK 


SAME CAPTION 


MEMORANDUM IN SUPPORT OF DEFENDANT'S 

MOTION TO STRIKE PLAINTIFF'S EXHIBITS 

123, 124, 125, 127, 128, 129, 132, £33; 
134 AND 135, 


WINTHROP, STIMSON, PUTNAM & ROBE 


Attorneys for Defendant, 
The Singer Company 

40 Wall Street 

New York, New York 10005 


Telephone: (212) WH3-0700 
Of Counsel: 
Terence H. 3enbow 
Jonathan K, Lagemann 
A-114 
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([R 185, p 2] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


MEMORANDUM IN SUPPORT OF DEFENDANT'S 
MOTION TO STRIKE PLAINTIFF'S EXHIBITS 
123, 124, 125, 127, 128, 129, 132, 133, 


134 AND 135. 
nl 


This memorandum is submitted by The Singer Company 
in support of its motion to strike exhibits and testimony 
relating to computer simulations purporting to represent the 


operational characteristics of the Perma anti-skid device. 
PRELIMINARY STATEMENT 
nn NS 


Through its expert witnesses, plaintiff has sought 


to introduce testimony and exhibits* relating to computer 


* Plaintiff's exhibits 123, 124, 125, 127, 128, 129, 132, 
133, 134 and 135 contain all the heretofore identified 
inputs and results of the computer simulations offered 
by plaintiff, It appears, however, that much of the 
identified input data was not actually entered into the 
computational process. Tr. at pp. 3787-89 


(R 185] 


fR 185, p 3) 
simulations allegedly representing the performance of th- 
Perma anti-skid device. The simulations were performed 
during the course of trial without notice and an opportuni- 
ty to participate being afforded The Singer Company. 

There are apparently no reported opinions setting 


forth the foundations required for the admission of computer 


analyses or Simulations into evidence, See, Computer Law 


Service, § 5-4.2. Although Plaintiff's offer presents a 
question of first impression, there is already authority that 
simulations are inadmissible on @ number of grounds, includ- 
ing, inter alia, lack of foundation, lack of notice and op- 
portunity to Participate and Plaintiff's failure to provide 
best evidence. 

There Has Been No Foundation Laid for the 

Admission of Plaintiff's Simulations as a 

Machine Prepared Stud ‘ 

Since the advent of computers, there has been an 
adage among computer operators and programmers that "gar- 
bage in equals garbage out." This statement illustrates 
the fundamental fact that no computer study is better than 
the quality of any element of its input data, including, 
inter alia, the programs, Subroutines, and verification pro- 
cedures employed. It has, therefore, come to be recognized 


that "the quality of the input data [must] be verified" as 


a prerequisite or foundation to the admission of a computer 
[R 185, p 4] 

Study into evidence. Principles of Introduction of Machine 
Prepared Studies, Report of the Sub-committee on Data Pro- 
cessing of the Committee on Agency Ratemaking of the Section 
of Administrative Law of the American Bar Association (1964), 
reprinted in Computer Law Service, § 5-4.2. Computer simu- 
jations are utterly unverifiaple without the program and 
knowledge of the compute “onal and logical processes em- 
ployed. Plaintiff has indicated on the record that this cri- 
tical information will not be provided. Tr. at 3086-88. 

The American Bar Association Subcommittee on Data 
Processing has promulgated a number of rules for the admis- 
sion of computerized studies into evidence. Introduction ot 
Machine Prepared Studies, supra (a copy of the American Bar 
Association's Report is attached hereto as Appendix A for the 
Court's information). The American Bar Association rules, 
which set forth the foundation for the admission « computer 
studies in administrative proceedings, should be applied as 
an absolute minimum foundation for the admission of computer 
studies in courts of law. 

Plaintiff has not satisfied any of the American 


Bar Asscciation's criteria for the foundation required for 


admission of computer studies into evidence. Introduction 


of Machine Prepared Studies, Supra. It is especially note- 


(R 185] 


worthy that plaintiff has neither introduced nor offered to 
[R 185, p 5] 

produce evidence tending to satisfy any of the following 

foundations required by the American Bar Association for the 

admission of computer studies into evidence: 


(1) "{A] copy of the complete machine printout 
in appropriate machine language". Intro- 


duction of Machine Prepared Studies, supra, 
at p. 6. 


"(A] deck of cards, magnetic tapes contain- 
ing all the data used in the machine study”. 


Introduction of Machine Prepared Studies, 
supra, at p. 6. 


"A listing of the program in whatever lang- 
uage was employed - sometimes called list- 
ing of the symbolic program". Introduction 


of Machine Prepared Stucies, supra, at p. 5. 


"A listing of the object program in the ma- 
chine language employed". Introduction of 


Machine Prepared Studies, Supra, at p. 5. 


"The test deck that was used in conjunction 
with the object deck". Intxoduction of 


Machine Prepared Studies, supra, at p. 5. 


"A system flow chart (in standard symbols) 
showing all data flow and its sequence". 


Introduction of Machire Prepared Studies, 
Supra, at p. a. 


"A program flow chart (in standard symbols) 
reflecting all the processes involved - this 
is sometimes known as a logic block dia- 


gram". Introduction of Machine Prepared 
Studies, supra, at p. - Be 

"A non-technical written exposition of the 
processes and logic employed to produce the 
evidence in question, sufficiently elaborate 


to permit a lawyer to understand the analyt- 
ical reasoning underlying the process". 


Introduction of Machine Prepared Studies, 


[R 185) 


Supra, at p. 4 (emphasis added). 
'R 185, p 6) 


(9) "A non-technical explanation in writing with 
illustrations of the controls built into the 


process and those maintained to secure accu- 
racy and completeness". Introduction of 

Machine Prepared Studies, supra, at p. 
einphasis added). 


(10)2 Information" ., . , identifying the make and 
model of machine used and setting forth the 
kind of verification procedure or techniques 
used, and if any abnormality in machine Oper= 
ation is disclosed by such verification, th 
extent and nature of such abnormality”. 


Introduction of Machine Prepared Studies, 
Supra, at p. e 


(21)? That the simulations were ", . . carried on 


under [Mr. De Villiers'] direct supervision 
and direction". Introduction of Machine Pre- 


pared Studies, Supra, at p. 6. 


This foundation is required for the admission into evid- 
ence of any data processed and printed out by a computer, 


United States v. De Geor ia, 420 F.2d 889, 893 n.1] (9th 
Cir. 1965), or by an analytical machine of any type. 

Roy v. Reid, 329 N.Y.S.2d 417, 419, 38 App. Div.24 717 
e Dep't 1972). 


This foundation is required for the admission into evid- 
ence of any data processed and printed out by a computer, 


Arnoid D. Kamen & Co. v. Youn , 466 S.W.2ada 831, 837 (Tex. 
Civ. App. IS7I) or by an analytical machine of any type. 


See e.g., Wigmore, The Science of Judicial Proof, 450, 


cited in Harrington v. Texaco Inc., "IS F.2d B14, 818 
(5th Cir. 1564); Roy v. Reld, 329 N.Y¥.S.2d at 419, 38 


App ~“iv.2d at 71 


iR 185] 
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(12)? That Mx. De Villiers is ", . . fully quali- 
fied and capable of explaining in detail the 
l.gic of the programming or messaging of the 
study and the systems used to verify the 
machine output", Introduction of Machine 


Prepared Studies, supra, at p. 6, 


[R 185, p 7] 


(13) That it gave timely notice of the simulations 
so that defendant could be ". . . afforded 
access to work data and be afforded the right 
of informal conference with proponent's per- 
sonnel preparing the study as a substitute 
for formal cross-examination". Introduction 


of Machire Prepared Studies, supra, at p. 8. 


Plaintiff's Simulations Are Inadmissible 
as Either Experiments or Tests for Lack 
of Foundation. 


Plaintiff has not told the Court whether it offers 


the simulations as tests, experiments or both. The simula- 


3 


This foundation is required for the admission into evid- 
ence of any data processed by and printed out by a com- 


puter See Note, Evidence, The Admissibility of Computer 
Print- its of Business Records, 41 Miss. L. +- 604 E56} 
describing foundation in King v. State ex rel. Murdock 
Acceptance Corp., 222 So.72d +53 (Miss. 1965), or by an 
analytical nadine ot any type. See e.g., Wigmore, The 
Science of Jidicial Proof, 450, cited in Harrington v. 
Texaco, Inc., 339 F.2d 614, 818 (5th Cir. 1964); Hawkins 
Const. Co. v. Matthews Co. Inc., 209 N.W.2d 643, 650-51 
(Neb. 1573). 


This requirement pertains to the admission of all tests 
and experiments performed st litem motam. Fortunato 
v. Ford Motor Co., 464 F.2 2, 966 (2d Cir.), cert. 
denied, FS U.S. 1038 (1972); McCormick on Evidence, 
Section 202 at p. 487 (2d Ed. IS7Z). See discussion, 
infra, 
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lations may, however, be considered experiments insofar as 
they attempt to recreate a condition or situation as it 
existed in early 1965 or as a test showing the performance 
characteristics of a specific piece of equipment. See, 
McCormick On Evidence, § 202 at 486-87 (2d Ed, 1972). The 
simulations are inadmissible in either instance because 
there has been no foundation laid for admission as either 
tests or experiments. 


a. The Simulations are Inadmissible as Experi- 
ments 


<n Snes srssssssustnssoevstscnsensiusiesoessnninbis 

Fxperimental evidence must be both relevant and 
probative in order to be admissible. Crown Cork & Seal Cc. 
v. Morton Pharmaceuticals, Inc., 417 F.2d 921, 926 (6th 
Cir. 1969). In order to be probative, an experiment must 
have been conducted under identical or substantially similar 
conditions to the conditions of the transaction at issue. 
Id., La France v. New York, New Haven & Har fovd Railroad 
Co., 292 F.2d 649, 650 (2d Cir, 1961); McCormick On Evid- 
ence § 202, 

[R 1985,. 9: 8] 

The proponent of an experiment has the burden of 
showing the identity or substantial Similarity of conditions. 
Glick v. White Motor Co., 458 F.2d 1287, 1289 (3d Cir. LS 72)3 
Mc: .rmick On Evidence, § 202,n., 13 at 485; 29 Am. Jur. 2d 


Evidence, § 824, The substantial similarity burden is 


A-121 cm 385) 


Strictly applied, La France vy, New York, New Haven & Hart- 
ee ee a ee 


ford Railroad Co., 292 F.2d 649, 650 (2a Cir, 1961); Balian 
Vv. General Motors, 296 A.2d 317 (N.J. App. 1972), and the 
proffered test evidence must be ". . . as nearly identical 
as possible to the conditions of the litigated h>ppening." 


McKnight v. Wire Properties inc., 288 A.2d 405, 407 (pD.c. 


App. 1972). 


Plaintiff has clearly failed to Satisfy its bur- 
den of showing that its simulations portrayed anything iden- 
tical or substantially similar to the Perma anti-skid device, 
Plaintiff's expert has admitted that he attempted to simulate 
only the characteristics of the arming and operation of the 
governor, Tr. 3787-89; see also formula marked "entered" on 


plaintiff's exhibit 134, p. 2, and either assumed or ig- 


nored the operational characteristics of the remainder of 
the Perma. anti-skid system. Tr. 3787-89; see e.g., formulas 
marked "entered" on plaintift's exhibit 134, p. 4. While 
total identity of conditions is not required, the fact that 
plaintiff did not even attempt to simulate the operational 
characteristics of over 95% of the parts and components of 
the Perma system means that the substantial similarit foun- 


dation cou! not 
[R 185, p 9] 
possibly have been satisfied. See e.g. Glick v. White 


Motor Co., 458 F.2d . 1294; La France v, New York, New 
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Haven & Hartford Railroad Co,, 292 F,2d at 650. 


The simulations were performed on a mathematical 
model of a 1968 Ford Thunderbird which, of course, was not 
available in 1965. Although the mere possibility that the 
Perma device might perform differently on a 1968 Thunder- 
bird alone negates a claim of substantial similarity, see, 
La France v. New York, New Haven & Hartford Railroad Co., 
292 F.2d at 650, the record already reflects significant 
differences in braking performance between the experimental 
vehicle and 1965 and 1966 American automobiles. 

Most significantly, the modeled vehicle employed 
a brake prcportioning valve which affected braking perform- 
ance by varying the ratio of brake torque generated by the 
front and rear wheels at different master cylinder pressures. 
Tr. at 3001-02. No American automobile was produced with a 
brake proportioning valve in 1965 or 1966. 1968 Thunder- 
birds also employed front disc brakes which affected bra*ing 
performance by increasing the displacement and pressure 
quirements needed to lock the front wheels. Front disc 
braxes hei a limited availability in 1965 and 1966 and could 
be purchase? only as opcional equipment on higher priced 
automobiles at ‘hat time. 

The utilization of a 1968 Thunderbird as an ex- 
perimental test vehicle in the simulations had to afie.t the 


{R 185, p 10] 
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performance of the Perma anti-skid device, Plaintiff's 
experimental or test conditions clearly lacked the degree 


of similarity required to sustain the admission of stopping 


distance tests in particular, Armstrong v. Miller, 189 N.W. 


2d 688, 692 (N.D. 1971); see also, 9 ALR 3rd 976, or of auto- 
motive experiments in general. Glick v. White Motor Co., 

458 F.2d at 1294; Habers v. Madigan, 193 S.E,2d 653 (Va. 
1973); Weaks v. South Carolina State Highway Dep't, i159 S.E. 
2d 234, 237-38 (S.C. 1969). 

b. The Simulations are Inadmissible as Tests 

Plaintiff's simulations are not authenticated and 
are therefore inadmissible as tests tending to show the 
general traits and capabilities of the Perma device. 
McCormick on Evidence, § 202. If plaintiff cannot establish 
", . . the chain of possession and unchanged condition from 
the taking of the sample . .. to the performance of the 
analysis" the results of the test are inadmissible for lack 
of authentication. Durham v. Melly, 221 N.Y.S.2d 366, 369, 
14 App. Div.2d 389, 393 (3d Dep't 1961). 

Where an analysis is performed by a machine or 
piece of equipment which has received scientific acceptance 
and which can perform only a single repetitive analytical 
process, a test cannot be authenticated absent proof that 


the machine was error-free, Harrington v. Texaco, Inc., 
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339 F.2d 814, 818 (Sth Cir. 1964), citing Wigmore, The 
Science 
(R185, p: 12) 

of Judicial Proof, at 450; proof that the operator 
was qualified, Roy v. Reid, 339 N.Y¥.S.2d 417, 419, 38 App. 
Div.2d 717 (2nd Dep't 1972); and proof that the inputs and 
computational processes were verified by the operator. Id. 
Plaintiff has not crossed even this simple threshold. 

Where the analysis is performed by a computer 

which, of course, will do whatever its programmer tells it 


to, the test cannot be authenticated without an offer and 


explanation of all of the analytical and logical processes 
a 


actually employed. This authentication must include, inter 
alia, the subjective and objective programs, subroutines, 
logic Flocks, and verification procedures. Introduction of 
Machine Prepared Studies, supra. This data has not been 
offered. In the absence of such hasic authentication, the 
simulations are inadmissible as tests. Roy v. Reid, 329 
N.Y.S.2d at 419, 38 App.. Div.2d at 717. 


Plaintiff's Simulations Are Inadmissible 
For Want of Notice and Opportunity to 


Participate. 


"It has come to ‘ecognized that notice and an 
opportunity to participate must be given for experiments 


initiated post litem motam, with the object of using them 


[R 185] 


in the litigation." McCormick On Evidence § 202, n.21 

([R 185, p 12] 
at 487 (2d Ed. 1972); See also United States v. De Georgia 
420 F.2d 829, 893 n.1l (9th Cir. 1969); Balian v. General 
Motors, 296 A. 2d 317, 323-24 (N.J. App. 1972). McCormick 
has concluded that a pre-trial conference is "an appropriate 
occasion for giving notice of a proposed experiment," id. 
so that the court and opposing party can take steps to 
ensure that the test or experiment is properly and fairly 
performed. United States v. De Georgia, 420 F.2d at 893, 
n.9. 


The Second Circuit addressed this problem in 


Fortunato v. Ford Motor Co., 464 i.2d 962, cert. denied, 


409 U.S. 1038 (1972): 
"Test results should not even be admissible 
as evidence, unless made by a qualified independent 
expert or unless the opposing party has the oppor- 
tunity to participate in the test." 464 F.2d at 
966. 

Both Mr, Goor and Mr. De Villiers were hired by 
plaintiff and cannot claim to be independent experts. If 
there was notice of the simulations, it was not given 
prior to the time that the simulations were actually being 
performed. Plaintiff surely cannot claim to have afforded 
The Singer Company an opportunity to participate in the 


performance of the simulations it offers. In the absence 


of notice and an opportunity to participate, plaintiff's 
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simulations and all testimony with respect thereto are 
inadmissible and should be stricken. 
(R 185, p 13] 

The Simulations Are Inadmissible Because 

They Are Not the Best Evidence of the 

Performance and Characteristics of the 

Perma Anti-Skid Device. 

Since the advent of computers, it as been re- 
cognized that computer printouts present a best evidence 
problem. See Freed, A Lawyer's Guide Through the Compu- 
ter Maze, 6 Practical Lawyer 28 (1966). While printouts 
are admissible as records where data has been stored in 
computers in the regular course of business and where 


the underlying records have been destroyed prior to the 


running of the printout, Note, The Admissibility of Com- 


puter-Kept Business Records, 55 Cornell L. Rev. 1033 (1970), 

this exception to the best evidence rule is not available 

to plaintiff's simulations because the hardware was and 

is availatle for actual testing or experimentation. 
Plaintiff's experts have admitted that "the com- 

puter will not simulate everything that one finds in an 

automobile," Tr. at 2525, and that computers are only a tool 

used in support of analytical work. Tr. at 2891. Obvious- 

ly, real-world tests or experiments would provide best 

evidence of the performance of the Perma anti-skid device. 


Plaintiff's contention that it was precluded from 


{R 135) 


conducting real-world experiments or tests is a canard, 
Perma anti-skid units were made available to plaintiff's 

([R 185, p 14] 
counsel on demand. Tests with the unit installed on an auto- 
mobile could have been safely made on authorized test tracks 
*nd skid-pads. Such tests would constitute the best evid- 
ence of the performance Characteristics of the Perma ant‘- 
Skid device, Simulations, which - their very best can 
afford only a shadow or partial reflection of real-world 
performance, are not best evidence and are therefore inad- 
missible, 

The simulations offered by plaintiff are, more- 
over, not the best simulations iat could have been perform- 
ed. For example, plaintiff's simulation expert has admitted 
that he did not test the Perma-Vac to ascertain its response 
time characteristics, although he could readily have done 


so on a test stand. Tr. at 3811-12. In view of the large 


number of assumed inputs where concrete data was readily 


obtainable, the offer does not even constitute the best 
Simulation evidence and is therefore inadmissible, 

fhe simulations are also inadmissible by virtue 
of the fact that the original printout sheets have not 
been offered. It is Standard pract’ «= in the computer 
field for the machine to print out the program, suvroutines 


and verification procedures at the commencement of each 


[R 185] 


computer run. Introduction of Machine Prepared Studies, 


supra, at p. 6. The use of photocopies which do not con- 
tain this 
(R 185, p 15) 
data creates a strong inference that this criti- 
cal information was deleted and that the offered exhibits 


are both incomplete and not best evidence. 
CONCLUSION 


The simulations are inadmissible for lack of 


foundation, for lack of notice and opportunity to partic- 


ipate and do not constitute the best evidence of that 

which it is claimed they portray. Plaintiff's exhibits 
123, 124, 125, 127, 128, 129, 132, 133, 134 and 135 should 
be stricken from evidence and all testimony relating there- 


to should be struck from the record. 


Respectfully submitted, 


WINTHROP, STIMSON, PUTNAM & ROBERTS 
Attorneys for Defendant, 
The Singer Company 
40 Wall Street 
New York, N.Y. 10005 
Telephone: (212) WH 3-0700 


Dated: New York, New York 
May 1, 1974 


Of Counsel: 
Terence H. Benbow 
Jonahtam K. Lagemann 
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INTRODUCTION 


The use of daia processinge machines by business enterprisos, 
larye and small, is commonplace. £u too, the use of such ma- 
chines by oyencies of the Government is steadily increasing, 
Such machines render possible the production of stucies of 
breseth ond Copth that would, as a ponctient ni:ttes, ba impossi- 
ble to sehiove without thom, I{enee, such machines are a yelu- 
hle menus of devcloping tue dat ead facts necdod by regia. 
tory evencies in the edaiuistration oy stlatory statutes. 
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cic: vpon which tho cua be framed rulos of procedure cand 
evic. nee ja rate peoececine.s before regwatery ogevvies that vill 
enebts the tallest! use of Guia oad facts Prodecad with the eid of 
Miciines oad at tie same tie essure ell pactios of cuch pre 
cooriigs end the eeenecies a fui opportunity io prohe, aolat cad 
Int. Neonily wei hh deta vad Sects go produc, Rulos fram d on 
th principles Yah aecescovily vary from esoney to: somey gs 
th condition Pad poities in vate peoeesdin os viwy froin 
é te ; i drativd on these privcials. will eleg 
: 


; riley: mit the vides evolved Lofare Uj days of dai 


cvdinavily angticd bo edintué tvetive 
tdy ovaminces of {ie Cu enittt on Rute 
* Trained on to miei, AL vie 


ifs pPurpore ci: fed a Coure 


7 
4 


COUPUTLR LAW SERVECH 


and evidcnec, namely to essure oll partivaa fei Pag et to 
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INTRODUCTION OF MACUINE PREVARED STUDIT'S 


, The obvious leyitimate necd for any roview of o 


es —_— 


§ 6-4.2 
Articls 2 


vissinal docu- 


ments cither by the agency aud/or hy an adversary, is to pro- 


Vide reasonable ussurance of the quality and a know 
limitations ot the original records, 


Isdee of ony 


Random sunpling has now heeome an established ctatistiont 

technique. Soo Statistical Adjustment of Data—vy. E. Deming 

) (Jolin Wiley & Sons, Ine.—London—1948); Some Theory of 
Sanpliny— VW. . Deming (Joha Wiley & Sons, Inc.—Londoa.— 

1955); Common Seuse in Sampling—C. R. Wasson (Harvard 

Business Reviews, Vol. 41, No. 1—Jan.-F cb. 1963). It is em. 

ployed by the ureau of the census and it has been recoynt:ed 


hy the 1. C. C. with the publication of a list of rand 


fume ayencies have Fumpling experts on thoir staf 


to evaltiate and criticize iy samples that micht bo 


Out Nuubeors. 
fs compcieut 
subniitted to 


the acency ov te formulate any samples that should he required 


by order of t] e ayreney. 
Lt would ecem that the rights and obligetions of 


@ proponent 


of w machine study could be satisfied by an appropriate éainple 

6* original dueumeuts (possibiy sclected through the use of the 

aterstate Comn: ree Commission's table of random iumabei 3) 

| which could be made avaclable for inspection by represcutatincs 


J of the ageney and ony adversary, In order to satisfy statutory 
. liniitations on disclosure, it may be appropriate for the agency 
to publish in any rule providing; for such a sainple, specitic ny. 
thorizetion Sor disclosure. 
CY I fed cut Bete 
Mere is 2 eeude Dut rrophieally true expression ainong ma- 
Chine men te the effcs that “porhape in equals garbase out.” 
" ope ot Cmphosices thet won. « hiue study is ony better 
Von the ausliiy of the input ata. Thus, it is impotant to ihe 
PHeOteat, oe Was to the ogo y cud cny adver. sviea, that the 
Geely of he dapat dota he ve rified, This requives Fume method 
OOO dt ye yD thee the tras ription of ovijinst data into a 
Pisces. s tape or cavds, euitable foe jutro lection into the 
j ( om jeo3 Loon done aecurately, Wore ae raveval davicsg 
refers tho jute: vity of ¢ 1a, roecing foot Ley puachiag 
ve ' o'ae'stbors sennle of the ovisjinal dats, to me Chometi. 
Cote rech as contol tot Ws, accumulation or Zoro belovee 
et pliadie | ingr in ahevs, ete, 
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Artivls 2 


COMPUTER LAW SELVICE 


It vould appear reasonable for the agency by rulo to require 
i) poponent of any machine study to put into the record an 
oy jupritie Verification of the accuracy of the input datn; to cx- 
win on the ceeord the natura of the peoecdures and/ov devices 
L to eheelks the quatity of the input data, and to provide tho 
y ned any sdverravies with the results of the cheelss made. 
boats eveat that the agency should find, cither on its own tnotion 
-unon the notion of an adverriry, that the checks are insuffi- 
cont, the agency rule should provide the hearing officer with 
it authority to require proponent to make and includo 
ihe record, such additional checks as reasonably may be 
CO omed necessary. 

(2) Tho Coranuter Propran 
Cree (ie input data has Leen introduced into the computer, it 
will be pieces ed according to & program or a system of logic 
which hes Leen established in the computer by its operators. 
This procsom vill insteuct the computer as to what mathematical 
cleulation, dat overepations or divisions, and other logical 
cpovations shoukt be carricd| out on the data which haz been in- 
trodtwee inte the mechine. ‘The peogram will also determine the 
ferprver thy output dits. Obviously, the validity of the program 
ete) sor a detarmination of the velidity of the actual com- 


putdic oo} prucers. Accordingly, tse proponent of a machine 
, i Lepeeuined to cat forth the fol! ving: 
6) fs vertetiaiet yaitten o.pocition cf the processes 
gw) Joga cane fo pratace tha «videnee jn question, 
an aro fo porait a lawyer to understand ths 
Wy tie bie a podeidying the proc ih, 


(°) £ none chrtect exvkmetion in writing with iMustra- 


tiny of (he Ceut ule built ja to the process oud those main- 
4-1, ab deve cet woursey and compl tones. 
Tag eacdily, cou ide vation by luth the agency and the par- 


proeecdiae OF a machine shudly, vould be materially 
hepa wn abet ihe study wot VWamale availohls in 
G40! West 


(i) Anyetoia Slow chort (in standard symbols) showing 
Meta flow ¢ idiis sequence. 
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INTRODUCIION OF MAC hai Pi cat Sait 
oom 
() (2) A program flow che.t fin sty davd gerhot) ret st 
ing all the proc sgnvelved-- this ia seaetians elo Leow 
as alogic Mech dis cen. Wiehe dt pecs, ony wee cit 
ployed, shouhlateo ba rhovnin this estegoy. 
(3) Samples of covds cud tans record Jay ont. 
5 The Counnittee else believes Mat every proj ib ok a dust dares 


study sleuld have aveillle atihe meoti re tha sellov ing: 


(1) A listing of the program in whatover language vas 
employed—somctines cvlkd listing of | symbolic pro 
ram, 

(2) A listing of the object program in the m-ehine In. 
muse emptoved. 

(3) ‘The test deck that was used in conjunction with ths 
object deck. ‘thts would poemit verification of the object 
deck’s integaity. It will elso inake it possib!s for fliem to 
rep ‘oduce the cuputi tional process, provided that tho jn- 
put data is furnished to them in the fovin of puach ecards or 
tape, 


Vevifte tion ef Toschi 20, TALS See | 
Tost ao nufacturcrs of machines provide the user with recog- 
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Nized end speovitie preccdu os os tecluiques for ve ifviney that the 


mechiing js im proper op rating coudiiion at the thes tha cvi- 
det \ price 1, At the scat of any pouey, Poanwsvuad 
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COUPUTER LAW SERVICE 


chive Iantiages or charaeterizations, This exhibit and testi- ( ) 
mony show ht be incorporated in the record of the eave; (2) a copy 
of a complete machine printout in appropriate machine Jen. 
weve should Le provided to the agcney and there meade available 
to olveroary prrties, j 
this princout may be shown in coded form wherever codes 
hove boom assivued to various cateseries for exe in processine, 
sth ah not mecevrarily require decoding to the Fuplivh Jaa. . | 
®, ean Unless there is specific reason thevefor, this printout 
should not be incorporated in the record sinee it woul’ serve no 
veoful purpose on appeal, 
}y gekitiop, proponent of the machine study should bk re- 
auicd te ashe available «a deck of cards ov inagnetic tapes 
a, ‘ inde all the deta use? in the machine study, which upon re- 
qrest vill be supplied t ayrency’s staff or to adverury 
aries os working papers, ‘ecards and magnetic tapes should 
not he includcd in the record, since there is no practical way 
in which these work papers could be emp'oyed in a cas2 on np- 
perl. 


| 

| 

| 

() Devree «  Vompcteney Require: of Witnesses Supporting 

au be en rty | 

The proponeat of a machine study should be required to sup- rad 

nly a vituoos fully qualified and capable of explaining in detail 
lore of the propermminyg or messaging of the study and the 
te verify the machine oniput, These factors should 

thewith ‘s pervonal bnowhdge or the activity shoud 

j Corrie’ on under jis Ohvecs supervision oad direction, 

i; Le Cesta blo, inerder to co er weal situations, That 

‘yo the gpypleable to maochine prepawel studios rpe- 

( eth ah the osgunimer, upon a showin of good end suf- | 
Pcoriee Ue paonoront ec a machine study to 

covey avy poecioul oy phase of the study that | 


. ol tbe wilt 7. rihed nuove 
MM. TUR POLE OCF Ti AG) NCY ( ) 


nei gre equipping the nvelves with both the per- 
; bre Hines ecy rot gativ guely,ice Cats processed 
¢ noted shove, itis surge ted ine tha ayenev's 
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‘ 


proponent of the study rulinit to the mrency docks of exrd;, 
magnetic tapes, and progrotaminy and messaging ji leveticons 
which would permit the aency to ropioduce the itudy with a 
mirvimum of expense. However, thece are diffcrent miciina 
Janscuayces, aud it is possible that a propouent’s stvdy could not bo 
procersed on the agenecy’s machines. Under these cireunass.nces, 
it would eeom reasonable that the egency by rale should roquiva 
the proponent of the study to perform for tho agency ut no cost 
to the agency, whatever machine work the agency's stefé might 
deem necessary to apprairve the study if the m:chine Janguayro 
uscd in the tudy is incompatible with the agency's machines. 
Picsumably this problem is a transient ono, since there are be- 
ing perfected vaiversal languages which permit translation 
fro:n one mechine langu:ge to anc*her. 

£iuee most of the rate litiration before the agencies involves 
competing carriers and/or large corporate interests, cll of 
vwhorn will have the capability, either on their own machinos or 
tl.rouvh coutract with a machine servicing agency, to verify aud 
process inschine studies, there is probably little need for agoncy 
cctivily in this avea to protect the intercst of any of the litigating 
poetics. But where tke publie interest dictates, the agency 
sould have the cap-bility to effectively deal with studies of this 
mittee. Furthermore, etoff review of studies of this hind would 
f tu be desivable tu povinit the agency to keep it. aif informed, 
joe Ceulorly ia unaiters cf natioanl fuportatica. Studies of thi: 
Jind feequectly eve holpfel in advanctie the seserveh work wich 
the crencics’ stcfis fron tine to tine porform, 

It is prohavle that the epencies do not nerd to indevandetly 
ve ify ov chock the ojainal records for hucie input data ouwit 
fic the sania precess suggested in the di: cursion of these 


rules governing the introduction of machino studios provide that 


iteves videos 9" gbove. In auy event, this avea should not 
ciate uedae peobloms, sinee the agencies rencrelly have full 
ovlbusity to require the businesses subject to its regulations to 
peloaitos cei end povicdicer reports, &ince the aucneies gonesal- 
Iy fo ovo cdequeta state ovy puwer awd Lave povided in thaie 
rth, Sor tha nevessovy fuplerme ding procediuss, no oditions! 

iTyitles yould ca to he required witht rcspeet to re,oits 
poem dto veuly theese data, 
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COMPUTER LAW SERVICE 
1. ‘TIME RIGHTS AND OBLIGATIONS G ADVE SARY VACTIES 


ja view of the fect that the adversrey party will Pave avoilitls 
rele verviention ef the oripiant recoids and ents a: ; 
i Wor (he bosie inde aintion in th: study, 4 : 
and detaild esxplovction of the peougismanivey gad 
oa of the stds, ever. etatvination ja these avess bord 
Ato metters that exenot aoasumtbly he est bli. bed by 
vaary's ov rn witttoss os, 
ry parties, of course, should have a viet of eross- 
tien WHA respoet to the witascos sulunittel by the 
at inmost, port ot the logic of the study, Jovever, whee- 
ible. . dverentvies shoul! be aifucd dl access ta weck 
careacod $f riett Of infocaridl confecersa wil 
rooniel preparing de atedy as a sul titute Tes 
vio tien. J thi: faction, the rvigsies ef the 
Sen be protected without meve expenditucs ¢ C heooy- 
Sunduly busdeniiey the record, inevensing the ce.ts af the 
pad Celavioe the dock iouelpiocess. 
> stoult have en obligation to supply to proponent, 
guy oaechine woweding of peapoanoie’s tuly, 
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data under the existing discovery robes, 10 it eran! peaho t 
under voluntary aerccment between th: pudes bbere vs 
cvem to he ne rearon why any proposud proces ot avles ctl 
enable fo machine siudiis should attcopt te Coal with tais 
provlen. 


wi 


By the Subco.acaittss: 
ReLeet D. s.ovks 
A. 3. Covhia 
Theedore N. Fevbes, hi. 
George F. Galland 
Richard L. Perry 
Pryce Rea, Jr. 
John Rogews 
Wm. Warficll Ross 
Mra, Edith Hi. Smith 
Separate Etatcineat of Tfomb.r 
Georre E. Ashley oavpaide.. 
Data Processirg Consultants: 
Peter James 
Stonley Kimmel 
W. L. McKarland 


SEPARATE STATEMENT OF GECUGE F. ASNLEY 


I believe the report of the subcommittec under the able 
lesdership of its Chairman will bo very useful to practitioncrs 
ard Iuieing officers who have to det with machine-pree sss 
mnateriol in rate proceedings. As 4 guide to our thintkdhig jn this 
aren J think it is very worthwhile. Neverthcless, k would like to 
have my vicw noted that I do not Lelieve it is nceessary, or even 
dcsirable, fos agenciea to promulyate detailed, formset rales 
for the handling of machine-processed material, at least at this 
tiie ° 

Inte ensoe of a scone which make the utilization of imaichine- 
prerecred raatevial feasible have clways pro. onted typical prob- 
' in the hondling of stetistical and smunmery evicones., ‘The 
co oadery veingiples eppticabla to snchiac-produced ste ties 

wld ba no dit-ccent then thore applicalle to mamvally po. 
Latueies ‘he only thing that Ins ely uged is tho pipecced 

raf the work popers. This ansy pres :nt cotun mec sicel 
i Yor regulators or opponent, who wish to eliek tha 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PERMA RESEARCH & DEVELOPMENT COMPANY, 


Plaintiff, 


-against- 


THE SINGER COMPANY, 


APPEARANCES: : 
POLETTI FREIDIN PRASHKER FELDMAN & 


Defendant. 


GARTNER, ESQS. 
Attorneys for Plaintiff 
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Paul R. Grand, Esq. 
Paul DeRensis, Esq. 
Of Counsel 
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WINTHROP, STIMSON, PUTNAM & ROBERTS, ESQS. 
Attorneys for Defendant 


By: 


Terence H. Benbow, Esq. 


Elizabeth M. Taylor, Esq. 


Fugene G,. McGuire, Esq. 


Jonathan K. Lagemann, Esq. 


Rebecca H. Rawson, Fsq. 
Of Counsel 


KEVIN THOMAS DUFFY, D.J. 


It was instituted on March 9, 1966, and the operative facts 
go back several years prior to that ‘time. 


each t months ard included many thousands of pages of exhi-~ 


bits. 


This case has had a long and tortured history. 


i 22- 
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Basically, it is a breach of contract action, 
Plaintiff and defendant having ents sed into two contracts, 
vne on June 18, 1964, the other on December 21, 1964, By 
judicial curtailment of the issues, Only the breach of the 
December 2], 1964 contract was the subject of the trial 
but in order to put into perspective all of the claims, 
counterclaims and defenses of the Parties it is necessary 
to review the negotiations leading to the June 18, 1964 
contract, ‘2 relationship of the parties while operating 
thereunder, and particularly the knowledge gained by the 
defendant during the period Starting with the negotiations 
leading t the June 18, 1964 contract and ending with the 
December i], 1964 contract; and also the performance by the 


fo 


defendant under the December 21, 194 contract. 
Both contractsl/ involve an anti-skid device for 


automobiles invented by the presicent of the Plaintiff, 


frank Peszino (hereinafter "Perr.ino"); patented by him and 


the patents assigned first to the plaintiff corporation and 
thereafter pursuant to the Decemper 21, 1964 contract to 

the defendant. It should be remembered that ar i-skid de- 
vices for automobiles were not generally market: rior to 
1964, and that there is no attack whatsoever on the patents 


which underlie this suit. 
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This action started as one to set aside the 
December 21, 1964 contract and to enforce certain provi- 
sions of the June 18, 1964 contract. That complaint was 


dismissed by Judge Frederick vanPelt Bryan of this Court 


except that Judge Bryan ‘cund that a cause of action lay 


in the "Wherefore" clause of tie complaint that the de- 
fendant may have not used its "best efforts to market and 
manufacture" the invention assigned to it unde: the December 
21, 1964 contract. Civil ‘9. 66-065 (S.D.N.Y., filec’ March 
29, 1968), aff'd 41. © 24 572 (24 Cir. 1969). 

Thereafter, Judge MacMahon of this Court, in 
denying another metion for summary judgment, further deline- 
ated the issue of "best efforts" as follows: 

"2 « « we think that ‘best efforts' here 

means that Singer was required to continue col- 
laboreting with Perma for a reasonable length of 
time in a good faith effort to solve the problems 
then preventing marketing of the product." 

* * * * 
“For example: (1) Did Singer use its best ef- 
forts for a reasonable time ... to perfect 
the product under all the circumstances? 
(2) In view of the fact that the device was 


not 'fail-safe,' was Singer justified in 


abandoning the contract either because it was 

impossible to make the device 'fail safe' or 

because it could not be made 'fail safe' without 

unreasonable, unwarranted or impractical efforts 

and expenditures of time and money out of all 

proportion to engineering and economic reali- 

ties?" 308 F. Supp. 743, 748-49 (S.D.N.Y. 1970) 
While I defined the issues at the start of trial in a 
somewhat similar manrer to that of Judge MacMahon, I per- 
mitted extraordinary latitude to the defense to prove all 
that it could and to make any arguments it wished as to 
its defenses and its counterclaim. Since the case was 
tried without a jury I permitted certain evidence to be re- 
ceived which is of questionable probative value. All o2 
this was done with a view that this trial would mark an end 
to this litigation. 

In summary, I find for the plaintiff on the claim 
that was tried. I also find that the counterclai:. advanced 
by defendant was totally sham as a matter of fact, 

This opinion is to be’ considered findings and 
conclusions as required by Rule 52 of the Federal Rules of 


Civil Procedure. 


I. 


BACKGROUND OF THE PARTIES 


Frank Perrino, although a person without formal 
engineering training, has been a “tinkerer" all his adult 
life. After being discharged from the Air Force, where he 
received training as an airplane mechanic, he returned to 
his native New England where he invented an acceler~ ‘tor 
brake and filed for a patent in 1959. An anti-skid ontrol 
was part of this accelerator brake patent application. In 
1962, a separate patent application was filed for the anti- 
skid invention. Thereafter, the anti-skid was separated 
into five patent applications representing different aspects 
cf the device. ‘These applications matured into five separate 
patents bet..een 1966 and 1969 after the assignment of them 
to the defendant. 

Perrino founded the plaintiff corporation, «erma 
Research & Development Company (hereinafter “Perma") under 
Delaware law and has been its president at all relevant times 
Perma has its pilinbions place of business in North Attleboro, 
Mass. 

The Singer Company (hereinafter "Singer") is a 
New Jersey corporation with its heedquarters in Rockefeller 
Center, New York, N. Y¥. While originally started as a manu- 


facturer of sewing machines, it has become a widely diversifia 
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manufacturing concern. The 1965 annual report for the 
Singer Corporation shows sales of $980 million from manu- 
facturing and sale of heating and air conditioning equip- 
ment, technical products, business machines and computers, 
and a variety of other devices, of course including sewirg 
machines. During 1965 alone, Singer spent $18 million or. 
its various research and development activities. 

Both parties acknowledge that this Court has 
jurisdiction over this action based on diversity of citizen- 


ship. 28 U.S.C. § 1332. 


II. 

BACKGROUND TO THE NEGOTIATIONS 

LEADING TO THE JUNE 18, 1964 

CONTRACT. 

After the invention of the accelerator brake 

and the recognition that the anti-skid control could be 
separated from it, Perrino tried to interest various people 
in the automotive industry in the devices. Of particular 
note is the fact that he took Lire anti-skid device to the 
Bendix Corporation in 1960, where it was considered by 
Stanley I. MacDuff, who tested it once by driving it home 
and who recommended that Bendix decline any interest in the 


device. ‘As we will see later, this was the same Stanley I. 


MacDuff whom the defendant Singer employed as an expert when 
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it became apparent that this case would go to trial and 

who was permitted to give “expert" testimony at trial.) 
Perrino, on behalf of Perma, was apparently unable to 
interest anyone in the anti-skid device but continued 
working on it at North Attleboro, Mass. 

Perma a130 arranged to have tests made of its 

anti-skid device by certain automotive companies and by 

the Motor Vehicle Research of New Hampshire (hereinafter 
"M.V.R.N.H."), apparently a private organization owned by 
One Andrew White. M.V.R.N.H. agreed to do the testing for 
a portion of the capital stock of Perma and White became a 
member of the Board of Directors of Perma. M.V.R.N.H., 
thereafter, issued a glowing report on the Perma anti-skid 
device. Much of the report, however, only hints at conclu- 
sions and little firm test data is contained therein. Armed 
~with this report and a promotional film, Perrino, on behalf 


of Perma, set out again to sell some manufacturer on the 


anti-skid control device. Apparently this effort was again 


unsuccessful although Perma had put together a number of 
hand-tooled, hand-finished prototypes. 

Apparently in late 1963 or early 1964, Perma had 
arranged for a distribution agreement of the anti-skid de- 
vice with a small number of automotive equipment distriby- 


tors and new car dealers and had entered into a contract for 
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the manufacture of the device by the Worcester Stamp Metal 
Company of Worcester, Mass., which in turn had sub-contracted 
with others for t manufacture and assembly of some of the 
components of the device. 

Perma, through Perrino, continued to try to “nter- 
est safety officials, highway patrols, insurance companies 
and others in the device. Apparently some officials of the 
Singer Compaiy (Canada) Ltd. saw the promotional film, the 
M.V.R.N.H. bulletin and advised the management of the 
Elizabeth, N. J., Singer plant of the device. 

During the period of the early 1960s, imports of 
cheaper sewing machines (particularly Japanese made models) 
had cut into Singer's share of the sewing machine market. 
Singer had already started to diverrify its product line and 
yet much of Singer's Elizabeth plant, which had been engaged 


principally in the manufacture of sewing machines, stood idle 


Ill. 


THE NEGOTIATIONS FOR THE JUNE 18, 1964 CONTRACT 


ENE MEE A Nitin 


In February 1964, representatives of Singer's 
Elizabeth, N. J., plant travelled to North Attleboro, Mass., 
to meet with Perrino and other sankenectetives of Perma. 
Perrino apparently told the Singer people at that time that 


the Perma anti-skid device was "fail-safe" (or in plaintiff's 
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version, “had fail-safe features") and "that in case of 

a failure, that the car would revert back to its normal 
braking". The Singer representatives were also assured 
that in the event of some internal failure “the unit in 
effect deactivated and reverted back to the original brake 
System on the car", The Singer people were also shown the 
Perma promotional film which stated "The Perma anti- ~skid 
control . .. includes a fail- “safe feature which will auto- 
matically revert to the Standard braking System in case of 
failure." These Statements or ones similar to them allegedly 
were reiterated by Perma officials in the months leading to 
the June contract. 

Similarly, Singer was told that the device was 
“perfec*ed" and *uat Perma had “had testing done by an inde- 
pendent laboratory." In connection with this latter asser- 
tion Perma Supplied the Singer officials with copies of the 
M.V.R.N.H, report. 

It is on the basis of these asserted "false mis- 
representations" that the defendant asserts its counterclaim 
and its affirmative defense since the device was neither per- 
fected nor fail-safe, 

At the initial meeting in North Attlebo:0, the 
Singer personnel present were Messrs, Kloby, Morris and 


Sprague. Kloby was to be the man in charge of the Perma 
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anti-skid program for Singer. He admitted that he had no 
background in engineering. Morris at the time was the 
assistant genera, danager of the Elizabeth facility and 
after June 1964, became the general manager of the facility. 
Sprague was the chief engineer of the Elizabeth plant, 
Each was a witness to a demonstration of the Perma preduct 
at this February meeting. First a Perma employee drove a 
car equipped with the anti-skid device on a test track be- 
hind the Perma offices, Then the representatives of Singer 
were given a demonstration ride in a car equipped with a 
Perma anti-skid device over country roads. A number of 
Stops were made under Panic conditicns. Some of these were 4 
made while the car was driven with two wheels on dry road ™ 
and the other two on the wet, snow-covered shoulder, 
Singer had ammediately after the initial meeting ty 
-in February been given a set of Plans and Specifications, 
“along with three anti-skid controls and a cutaway of the 
device. These were necessary for Singer to work out the 
cost to build the anti-skid control. In return, the Singer 
officials left with Perma a brochure which was boastful about 
the engincering and quality control expertise of Singer, 
While it is clear that Singer sought out Perma to 
beef up Production in its Elizabeth, N.J., plant, it is 


Similarly clear that Perma was anxious to have Singer take 


bl 
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over the manufacturing of its anti~skid device since the 
Worcester StampMetal plant was on strike and Perma was 
dissatisfied with the quality control of the units being 
delivered by Worcester. 

Prior to signing the June 18, 1964 contract, 
} no and his cohorts from Perma visited the Elizabeth 
Plant and displayed to the top Singer officials the entire 
Aevice with all of its components spread out on conference 
tables. The promotional film was shown and the M.V.R.N.H. 
report was distributed. Amor.g the many Singer representa- 
tives present at the presentation were the top official- of 
the Elizabeth plant along with the tcp engineers as:igned 
te that facility. This fact becomes *xportant as we will 
See because one of the "experts" who testified on behalf of 
the defendant at trial indicated that any engineer worth 
his salt would, on inspection, have rejected the Perma de- 
vice as totally unmarketable. I must assume that this was 
a damning of the Singer engineering capabilities, which is 


a strange defense and one which I will not rule on. 
/ 


[R 132] 
A-150 


iv. 

THE JUNE 18, 1964 CONTRACT AND THE EX- 

PERIENCE OF THE PARTIES THEREUNDER 

On June 18, 1964, the parties entered into a 
Patent Licensing Agreement by which Perma granted Singer 
the exclusive right to manufacture the device in the 
United States. In order to oust the W rcrcester Stamped 
Metal Company, Singer agreed to buy the inventory then 
being held by Worcester. This cost over a million dol- 


lars. 


It is undisputed that, after the Elizabeth 


acguired the inventory and started production, 
were found in the mass-produced device. During 
from mid June to December 1964, officials from Perm 
th- Elizabeth plant quite often and the par<ies redesigned 
& number of the components of the device, including 
the so-called “fail-safe features". 

Rather than attempt to describe the entire 

one of 

I am appending hereto a copy of;the patents which m 
Giscloses its configuration and operation. (Appendix A) 
From this che reader should note that anti-skid control 
consists of a fiexible cable attached to the speedometer 
Cable, which drives a set of weights in the sensor; the 
weights spin in a centrifugal fashion which, when suddenly 


Blowed or stopped, collapse in such a fashion on one side 
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to force a cam gear to actuate a micro switch which permits 
electricity to pull back a solenoid on the other side of 

the sensor; which in turn permits a rotary valve to intro- 
duce vacuum into the system. This vacuum draws back a 
diaphragm in the “Perma-Vac", which in turn pulls back a 
plunger which takes hydr ulic fluid from the brake system 
and thus relieves pres. :e on the brakes. A pzwssure >witch 


is included in the device at this point so that when pressure 


is reduced the electricity flowing to the solenoid is cut off 


and the vacuum stopped at the diaphragm, thus permitting full 
brake pressure to be exerted. In this manner the brakes are 
"pumped" in a “panic stop", thus lessening the chance for a 
locked wheel skid. 

During the period of June through December 196:, 
the pressure switch was redesigned with Singer's chief en- 
gineer on the project so deeply involved in the redesign 
that he made some of the parts by himself in the tool room 
at the Elizabeth plant. 

Similarly, it was discovered that the cam gear 
which activated the micro switch was not operating properly. 
Singer's chief engineer on the project concluded that this 
feature was "marginal" and suggested that it be redesigned. 
Instead, a temporary solution was worked out whereby the 


cam gear was polished. 
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Other difficulties with the device were ~ecog- 
nized by the Singer staff. They noted that the sensing 
unit could become packed with contaminents in ordinary usage; 
that the rotary valve could and did "bind" on occasion; ana 
that the Perma-Vac spring should be strengthened. 

On September 17, 1964, Singer's chief project en- 
gineer confided his fears about the reliability of the anti- 
skid control to management in a memorandum which reads in 


part: 


“"I am deeply concerned about the reliabili.jy 


of this device in general. My cause for alarm 
stems from the fact that the performance testing 
does not detect some defects which could cause 
malfunction of the unit during operation on a 
‘car... I feel it would be advisable to get a 
detailed specification from Perma listing all the 
possible causes for failure so we may incorporate 
tests to detect deficiencies before sending units 
out of the plant. I strongly recommend that the 
legal aspects of responsibilities be thoroughly 
investigated so that we may be fully covered for 
what: is sold before the confidence level is deter- 


mined to be satisfactory." 


is. 


Whether, in fact, Singer asked Perma for such 
“detailed specification" is unclear but it is clear that 
none was forthcoming. 

During the period from June through December 1964, 
Singer conducted a number of tests on the anti-skid con- 
trols that it was producing. These were done on test stands 
acquired from Perma. A device was also installed on a Singer 
vehicle. These tests, however, were not exhaustive, but 
that was a choice by Singer management and in no way now 
bolsters its counterclaim and affirmative defense. 

Because of the problems recognized by Singer, few 
of the anti-skid controls were marketed prior to the December 
contract, thus leaving Perma financially distressed. Both 
parties reccjnized the need for further engineering on the 
device and this situation led to the negotiations for the 


December 21, 1964 contract. 


V. 
NEGOTIATIONS FOR DECEMBER 21, 1964 
CONTRACT BETWEEN THE PARTIES 
7 
The exact genesis of the negotiations leading to 
the December 21, 1964 contract between the parties is un- 
clear but it is clear that Perma entered the negotiations 


with a negative balance sheet and the recognition that it 
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could not perfect the anti-skid device for market on its 
own. Singer offered to Perma its engineering skills and 
purported expertise. 

But, before entering the December 21, 1964 con- 
tract, Singer, although it had done its own marketing 
surveys and had seen Perma's estimates, commissioned William 
E. Hill & Co., Inc. to do another market survey. The report 
of the Hill organization delivered to Singer management at 
least a week prior to the December 21, 1964 contract with 


Perma totally demolishes the counterclaim and affirmative 


defense advanced by Singer. It so dramatically proves that 


the management of Singer could not have relied on any al- 
leged false representation by Perma that it is set forth in 
full in Appendix B hereto.2/ 
Among the "Principal findings and conclusions" of 
the report are the following: 
"~> > Perma antiskid control falls short of 
meeting requirements of automotive engineers 
and does not provide the imp::vement possible 
in tneory. The consensus 6f many engineering 
tests that have been run on the unit indicate 
that the Perma control, as compared to a panic 
or locked wheel stop, gives improved steering 


contiol but requires a greater stopping distance 


ER. 232) 


17. 


to come to a complete stop. The automotive 


brake and safety engineers who have reviewed 
its performance do not agree on the value of 
the Perma anti-skid control..." 
a + om * 
"The General Motors Research Center, the 
Ford Advanced Design Group and the Chrysler 
Brake Laboratory are against use of the con- 
trol." 
* * * * 
"Based on eve luation by major automobile 
manufacturers the Perma anti-skid control does 
not meet established requirements." 

In an appendix to the Hill report is a summar , 
of the results of tests which representatives of Singer, 
at trial, claimed were concealed from Singer by Perma prior 
to the December 21, 1964 contract. Apparently this claim 
has now been abandoned. 

Singer, however, still presses its claim that 
Perma falsely misrepresented that the device was "fail- 
safe". and that it was fully "perfected" and "tested" and 
that Singer relied upon these representations in entering 
the December 12, 1964 contract. I hold as a matter of fact 


that there was no such reliance. Without reliance any 
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misrepresentation is not cognizable at law either as a 


counterclaim or as an affirmative defense. In the situa- 


tion presented only an ostrich could make the claim de- 


fendant does. It is clear to me that both the counterclaim 


and the affirmative defense raised by Singer are sham, 


VI. 
THE DECEMBER 21, 1964 CONTRACT 
BE’. "EN THE PARTIES 

On December 21, 1964, the parties entered into 
a contract whereby Perma assigned its patent applications 
to Singer. It is clear that the parties knew at that time 
that the anti-skid device was not fully perfected ana that 
Singer woulu have to do work to make the device a marketable 
one. In consideration for the assignment of these rights 
Singer paid off all the outstanding debts of Perma and 
agreed to pay royalties on each Perma anti-skid control 
marketed. No minimum royalty was agreed to in the contract, 
a somewhat unusual arrangement. 

It is true that both parties to the contract were 
looking for the anti-skid control to be quickly marketed, 
for both had expectations of deriving profits from it, but 
these expectations do not give credence to Singer's argument 
that the contract did not call for any engineering work by 


Singer on the device, That promised engineering work is the 


19. 


total foundation upon which the December 21, 1964 contract 
is based. It is true that the expected engineering work 
is not spelled out in the contract. And it is for that 
reason that: we must consider whether Singer made its best 
efforts in collaboration with Perma for a reasonable length 
of time in a good faith effort to solve the problems then 
preventing the marketing of the product. 

In this connection it must be noted that the 
December 2:i, 1964 assignment of Perma's patent rights to 
Singer was accompanied by a Technical Services Contract of 
the same date. This Technical Services Contract required 
Perma to collaborate with Singer in any engineering efforts 
which Singer required the inventor to do to make the device 
marketaple. The very existence of the Technical Services 
Contract gives the lie to Singer's contention that no fur- 
ther engineering work was contemplated by the parties as of 
December 21, 1964, the date they entered the patent assign- 


ment contract. 


VII. ’ 


SINGER'S PERFORMANCE UNDER THE CONTRACT 


To properly evaluate Singer's performance under 
the patent assignment contract it is necessary to look 
first at Singer's capability. In 1965, Singer had 15 re- 


search and development laboratories and employed more than 


A-158 
[R 132] 


2,200 scientists, engineers and technicians. Singer's 
net earnings in 1965 were $44 million. 

Singer chose to leave in charge of the Perma pro- 
ject after December 12, 1964, those who had worked on pro- 
duction under the prior June contract: Robert Kloby and 
Albert Romel. Kloby was given the title Manager, Perma 
Anti- Yrogram. His education -nd experience were con- 
centrated in marketing, market evaluations and sales pro- 
jections. He had no engineering background whatsoever. 
Albert Romel was an engineer graduated from the Newark 
College of Engineering in June 1964, which he attended 
while working for Singer at the Elizabeth plant. Virtually 
for his entire adult life Romel had been employed at the 
Elizabeth plant where he had been engaged in the manufaciure 
of sewing machines. Prior to working on the Perma device, 
he had no employment experience in automotive or brake in- 
dustries. Until he started to work on the Perma device he 
had never worked on brake systems. 

Both Kloby and Romel testified at trial. Romel, the 
engineer in charge assigned to the project by Singer, took 
22 minutes on the witness stand to compute the relative pro- 
portion of one circle to another after being given pencil 


and paper and the relevant equations which require merely 


squaring one number. At the point this exercise was called 
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for, Romel had been on the stand for a number of days. He 
did not appear nervous. Yet his computations were totally 
wrong. The history of the project shows that Romel was 
not an innovator but merely followed his instructions. He 
testified that although he had worked on the Perma device 
starting in June 1964, and had been exposed to it in 
February 1964, he had not analyzed the invention prior to 
the contract of December 21, 1964. 

Romel's staff consisted of three graduate engineers, 
one engineering student and various others who were given 
grandiose titles which seem to have been invented solely for 
this litigation. One engineer from Singer's Denville re- 


search laboratory was also assigned to the project for a 


period of about one month. 


Kloby and Romel were under orders to keep expenses 
down. The manager of the Elizabeth plam received a memoran- 
dum from corporate headquarters dated January 7, 1965, which 
stated in part: 

"It is of the utmost importance that we spend 

no additional moneys and génerate cash flow as 
quickly as possible ..." 
To this the following response was made: 

"Every additional expenditure for the Perma 

product line is being scrutinized thoroughly by 


this office. No additional moneys are being 
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spent unless absolutely necessary in order 
to control our total investment.” 
One Singer official estimated that during the 


year 1965, the project cost $190,000 including salaries 


of all assigned to the project, allocation of normal ex- 


penses to run the Elizabeth plant, etc. This figure ap- 
pears inflated although Singer at trial tried to prove an 
even more bloated figure. In this attempt the witnesses 
for the defendant contradicted themselves and each other 
in many respects. For example, Kloby testified that in 
September 1965, he was removed from the Perma project and 
returned to “Forward Planning" at~ the Elizabeth plant; 
yet his saiary for the entire year is attributed to the 
Perma rroject. 

In any event, it is clear that Singer gave inade- 
quate funding to the entire program and staffed it with 
inept and inexperienced people who were unable to even 
understand the problems, much less cope with them, At one 
point Singer advertised for an automotive enginecr who 
specialized in brake systems. He was not hired. 

Shortly after undertaking the December 21, 1964 
contract, Singer attempted to set up "liaison" with auto~ 
motive and brake manufacturers. This consisted of one trip 


for Kloby and Romel to the Detroit area early in 1965, and 
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conversations with various people there. It is astounding 
that Kelsey-Hayes, a well-known brake manufacturer, at 
that time offered to analyze and do tests on the device, 
@pparently without cost to Singer) but that the offer was 
rejected out of hand, at least until Singer recognized 
that this litigation was impending. 

In March 1965, Singer received from E. I. duPont 
deNemours & Co. (hereinafter "duPont") an analysis of a 
1963 vintage Perma device. This analysis set forth a num- 
ber of potential failure modes in the device which cou_d 
cause an unsafe condition and loss of brakes. No independent 
analysis of the device was made at this time by Singer. 
Romel thereafter concentrated the efforts of his staff in 
attempting to resolve the problems ,osed by the duPont <:;- 
port and those obviously required by the changes made in 
braking systems introduced by the automotive manufacturers. 

Some of the 1965 model automobiles had for the 
first time self-adjusting brakes and disc brakes. For the 
Perma device to work with these new features required 
greater fluid displacement and higher hydraulic pressure. 
Pursuant to the Technical Services Contract, Perma | ruposed 
to change the device by changing the piston bore and the 


spring in the Perma-Vac. This, however, would have rendered 


worthless much of Singer's inventory and in February 1965, 
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Perrino, at Romel's direction, designed a transfer valve 
whereby vacuum would be introduced to the front of the 


Perma-Vac diaphragm to assist in pumping the brakes. The 


device thus became totally vacuum dependent with this change 


and introduced more failure modes into its operation. If 
there was a loss of vacuum for any reason (e.g. an engine 
stall), the brakes might not be fully reapplied. 

In order to meet the demands of the new braking 
systems Singer also experimented with a “restrictor valve" 
which was devised by Romel and those work: .g for him. The 
"restrictor valve" is a simple device which permits hydraulic 
fluid to run more freely in one direction than in the other. 
I+ appears that there are serious questions as to the efficacy 
of this addi-ion and these questions are of reai substance. 

It ig ‘lear to me that Romel and his staff did 
not have a full understanding of the dynamics of the device 
or of an automobile to which it was to be attached. 

Romel tested various models of the Perma Anti- 

Skid throughout the pieted from June 1964 through December 
1965, on test stands basically supplied by Perma at the 
Elizabeth Singer plant. He also arranged for road tests 
at the Linden, N.J., airport. 

It is of some interest that the officials of 


Singer spuregd Perrino and the other officials of Perma 


during most of the period after the December 2), 1964 
contract. “hile the Perma people were at the Elizabeth 
plait, conferring with Singer at least two or three times 
a week under the June 18, 1264 contract, this liaison al- 
most totally ceased after .nger entered the December 21, 
1964 contract even though under the Technical Services 
Contract Perrino and Perma remained obligated (at no extru: 
cost) to confer with Singer about the development of the 
anti-skid unit. "en the Technical Services contract ex- 
pired it was not renewed but thereafter Perrino continued 
to make technical suggestions (to Singer. 

In June 1965, Singer through Romel and his ocaff 
were conducting road tests on the Perma device. These tests 


were conducted on a completed brt unused s-ction of Inter- 


state Highway 295. 


VIIt. 


SINGER'S DECISION TO ABANDON THE CONTRACT 


At about this time, corporate politics inside 
Singer called for a shakeup in management. Apparently there 
had also been some grumbling from corporate headquarters 
about the non-profitability of the Perma project. Finally, 


Alfred DiScipio was named as corporate vice-president in 
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charge of Consumer Products. Among the many product lines 
under Mr. DiScipio's direction was the Perma Anti-Skid 
Device program. 

DiScipio, with some of his staff, visited the 
Elizabeth plant to review production of all product lines 
manufactured there. In connection with the review the 
group from corporate headquarters went to view the road 
tests of the Perma device being conducted at the Interstate 
Highway. 

A car was driven down the highway and subjected 
to a "panic" stop, first with the Perma device inactivated 
and then allegedly twice with the anti-skid control in opera~ 
tion. On all three we the car swerved and skidded danger- 
ously out ct control. 

DiScipio and his group immediately got into their 
own vehicles and drove away, surprisingly without even check- 
ing to see if the anti-skid had been operative or ascertain- 
ing what caused its failure. 

At a meeting following the abortive demonstration, 
DiScipio announced that the anti-skid control was not fail- 


safe. He told the group that Singer would not market a pro- 


duct which "could leave the purchaser .. . less safe than 


if he hadn't elected to purchase it..." It must have 
been as ciear to DiScipio's subordinates as it was to me 


on trial that DiScipio was enunciating an impossible standard 
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yet apparently ncene of his subordinates dared to question 
their boss. It is my belief that DiScipio had determincd 
to get rid of the Project on the very day he first saw it 
demonstrated and that he communicated this decision to his 
subordinates although not in so many words. 

In any event, a few days later DiScipio set up 
a “Task Force" to study the Perma project which was chaired 
by Burton Person, DiScipio's assistant, and, significantly, 
included an attorney from the staff of house counsel. Person 
thereafter circulated a memorandum setting out the guide- 
lines for the work of the Task Force. ‘The memorandum ques- 
tions whether manufacturing and marketing an anti-skid 
device for automobiles was the type of business which was 
appropriate for Singer and outlined certain areas for study, 
including Singer's legal exposure and possible costs if the 
project was terminated. Technical evaluation of the device 
was first sought from Kloby and Romel. Romel's report 
dated July 22, 1965, declares "due to cost and limited 
personnel available, it was decided to restrict extensive 
experimentation to short range projects." This admission 


in and of itself gives a fair insight into the real efforts 


used by Singer under the December contract with Perma. 


Within days after getting the Romel report, Person, 


on August 10, 1965, circulated the first report of the Task 


Force. Basically, it recommended the withdrawal of the 
device from the market; the retrieval of units already sold 
and in use; the termination of distributorship contracts; 
and an approach to Perma to “provide flexibility for Singer 
in regard to divestiture". Significantly, the report also 
directed that all letters and strategy were to be reviewed 
by outside counsel to Singer. At the time of the prepara- 
tion and circulation of this first report, no outside engineer- 
ing evaluation of the device was considered by the Task Force 
although it is clear that the members of the group had at 
the outset contempia*ed getting such an evaluation from the 
Cornell aeronautical taboratories and at least from Singer's 
own Denville Research and Development Laboratories. 

The August 10, 1965 First Report of the Task Fo=ce 
sounded the death knell of any real effort by Singer to per- 
fect and market the Perma anti-skid device. Much of what 


occurred thereafter was merely a charade staged in contem- 


plation of the possibility of litigation. 


On August 30, 1965, Person and Singer's attorney 
Boriss went to North Attleboro to meet with Perrino and 
other representatives of Perma. Person announced that the 
Perma program had been stopped since the device was not 


"fail-safe", which he defined as being so designed and 
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made “so that no matter what, it must revert to the con- 
ventional braking system". Person also stated Perma had 
to solve the problems. 

On September 9, 1965, Person wrote a letter to 
Perrino asserting that Sinver had legal claims against 
Perma. This letter also stated that Singer proposed "to 
procure the evaluation of a qualified, independent labora- 
tory and have in fact initiated discussion with the Cornell 
Aeronautical Laboratory". The KEter failed to state that 
Singer had decided against having Cornell do such an evalua- 
tion. 

In fact, Person had, on September 3, 1965, re- 
quested from Singer's own Denville Research and Development 
Laboratory a report on whether the anti-skid device was 
fail-safe. The device as submitted tc the Denville scien- 
tists and engine: rs contained the transfer valve. The 
Denville report as finally submitted is dated November 9, 
1965. The contents of that report are extremely signifi- 
cant but they will be cutiined below. 

Meanwhile, Romel and his staff at the Elizabeth 
Singer plant kept searching for a quick solution to the 
problems of the anti-skid device. I can characterize these 
efforts only as being abysmally inept. The proposals 
generally ignored fundamental engineering concepts. For 


example, to minimize hysteresis (sticking) in the rotary 
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valve, Romel experimented with a larger rotary valve, 
thus increasing the area where friction would occur with 
concommitant aggravation of the fundamental sticking 
problem. 

At the same time, Perrino had also attacked the 
"fail-safe" problem and by early November had come up with 
a set of proposals including a bleeder hole to the ba‘ of 
the Perma-Vac which would restore brakes if vacuum was 
present longer than a pre-determined time; a variable dis- 
placement piston to increase output pressure; and a vacuum 
time delay device which would turn off the device after a 
pre-determined time. Perrino called the last proposal a 
fail-safe for the fail-safe. 

On November 4, 1965, Periino called Terson anc 
gave him a brief descr’ption of his proposals and agreed 
to send him a schematic of the devices. He also called 
Romel and d scribed the proposals to him and likewise agreed 
to send Romel a schematic. 

Without seeing the drawings, Romel, in a conversa- 
tion with Person, stated his opinion that the proposals ad- 
vanced by Per: ino would not work. 


Romel did not get the drawings until November 10, 


1965, although Person, who could not judge the devices on 


his own, did receive the schematics on November 9, 1965. 


On November 9, 1965, Person also received the report of the 
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engineering analysis from Singer‘s Denville Research and 
Development Laboratory. This report described the work by 


Singer at Elizabeth as "modest", and concluded that the 


device was not fail-safe because of its vacuum dependence 


caused by the transfer valve (induced by Romel to save in- 
ventory). The report further stated that a redesign program 
estimated to cost $30,000 could overcome this problem. The 
defendant did nothing to implement this proposed redesign 
program. 

On the same day as Person received the Denville 
report and Perrino's proposal, he submitted a Task Force 
report to DiScipio which formally recumnmended the divesti- 
ture of the Perma program. That night DiScipio and Person 
met and DiScipio orally agreed to the divestiture. Two 
days later, DiScipio gave formal approval to the Task Force 
~Report but noted that a reserve of $2,000,000 should be set 
up instead of the $1,500,000 recommended in the report. 

Person then set up a meeting with Perrino on 
November 22, 1965, in Providence, R.I. There he handed 
Perrino a letter dated the same day which basically rejected 
Perrino's ideas to make the anti-skid device more "fail-safe". 
Person, when questioned about Singer's real purpose, told 
Perrino, "Very bluntly, Frank, we do not want to be in the 


brake business -- our people at Elizabethport should not 
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have gotten into the brake business." Person tricd to 
get Perrino to change the December 21, 1964 contract but 


Perrino refused and threatened to bring this lawsuit. 


After the November 22, 1965 meeting, this liti- 


gation loomed and nothing much of what was done by Singer 
is of much import. Of course, Singer tried to cut its 
losses by attempting to sell the device. For some reason, 
perhaps as an attempt to cloak what Singer recognized was 
a breach of its contractual obligations, Romel continued 
working on the Perma project with his curtailed staff. He 
Spent most of his time until January 26, 1966, prototyping 
the device for new model cars, i.e., measuring the lengths 
of vacuum hose, speedometer cable, etc., for the changed 
models. 

On January 26, 1966, Singer finally abandoned all 


pretense and ahandoned any effort to perfect the device. 


- 


Ix. 


THE CCUNTERCLAIM AND AFFIRMATIVE DEFENSE 


OF FS.UBULENT NISREPRESENTATION _ 


Although the Post Trial brief submitted by the 
defendant lacxs cefinition of exactly what it relies on 


in support of its counterclaim and affirmative defense, 
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it is clear that the claims may we broken into the follow- 
ing three categories: (1) perfection and testing; 
(2) performance; and (3) fail-safety. 

Singer claims that Perma and its representatives 
misrepresented each of these areas in inducing the defend- 
ant to enter the December 21, 1964 contract. 

Before turning to the specific allegations, it 
may be well to set out the elements required to prove 
fraudulent misrepresentation. Basically they are: 

(1) that material representations were made by one party 
to a contract; (2) which representations were false; 

(3) and were made with the requisite degree of scienter 
(or knowledge of their falsity); and (4) which were relied 


upon at the time of entry into the contract by the other 


party thereto. Daly v. Wise, 132 N.¥. 306 (1892); Becker v. 


Colonial Life Insurance Company, 153 App. Div. 382, 
138 N.Y.S. 491 (2d Dept. 1912). 
(1) Perfection and Testing 

It cannot be disputed that the promotional movie 
shown to Singer executives at the Perma plant in February 
1964 and then again at the Singer Elizabeth facility in 
April 1964 represented that the Perma Anti-Skid device was 


a “perfected, patented device". Such representations were 
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apparently repeated by Perrino to Romel during the period 
from June 1964 to December 21, 1964, the date of the con- 
tract. 

Perrino, on the other hand, claims that he meant 
that the device was "workable, useable and marketable". 

It is clear to me that the statement in the movie 
was mere "puffing" and was accepted as such by the execu- 
tives of Singer. Singer, by its experience manufacturing 


and testing the device under the June 18, 1964 contract, 


certainly cannot claim reliance on this statement nor on 
the representations by Perrino. I have already detailed 
that changes were made in the device by Rome! prior to the 
December 21, 1964 contract. 

I find that it is totally incredible to believe 
that Singer relied on these statements when it entered the 
December 21 contract. If it had, then certainly Singer 
would never have entered the Technical Services Contract 
with Permz which looked to perfection of the device. 

As to the contention that Singer considered the 
anti-skid device as "fully testéd" and relied on the plain- 
tiff's alleged statements to that effect in entering the 
December contract, we need look to only two Singer documents 
to give the lie to this. The first is Romel's memorandum 


of September 17, 1964 (set out above at page 14), which 
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calls for further testing. The second is the Hill Report 
which recites in Exhibit 1 thereto the “Results of Engineer- 
ing Tests of the Perma Anti~-Skid Control" where 6 out of 
7 tests show that "Reliability of Unit" was not tested and 
where 5 out of 7 show that the device was not totally ac- 
ceptable. 

The lack of any scintilla of proof of reliance 
on the part of Singer on any of the alleged misrepresenta- 


tions must doom this allegation. 


(2) Performance of the Anti-Skid Device 

It is interesting to note that Singer abandoned 
many of its claims of misrepresentation but has half- 
heartedly consigned to footnotes in its Post Trial Brier 
(pp. 6 and 17) certain allegations of fraudulent misrepre- 
sentation, the chief among which are that the device pro- 
vided "shorter stopping distances" ani “modulated in accord- 
ance with a graph on page 4 of Report No. 13 of Motor 
Vehicle Research of New Hampshire". 

Again, even if these ‘statements were made by 
plaintiff (which I doubt), there is positive evidence that 
Singer could not have relied on them. Once again, this 
evidence is found in the Hill Report where Exhibit 1 shows 


that longer stopping distances occurred with the Perma 
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Anti-Skid Device and that the device "cycled through 
this lock-roll-lock-roll condition about for times a 
second... " and thus could nct be said to modulate. 

In the face of the Hill Report, which was sup- 
plied to Singer management at least one week prior to 
entering the December 21 contract, how the defendant can 
claim reliance on these alleged misrepresentations is be- 
yond my ken. 

The other allegations about misrepresentation of 
performance are so without merit as to preclude any dis- 


cussion of them in this opinion. 


(3) Fail-safety 


Singer has defined “fail-safety” as follows: 


"We do not regard a device as failsafe un- 
less failure of the device regardless of 
Cause or probable frequency of a particu- 
lar type of failure, does not impair the 
utility of the underlying system to which 
it is connected." ‘ 
Its own expert has totally rebuffed Singer's definition 
of"failsafc', stating that such a standard is almost impos- 


Sible of attainment. I admit that I can thinx of only one 


mechanical device which might meet this test: a wedge -- 


the simplest tool known to man. It is important to note 
that, according to Singer's own expert, there has never 
been an anti-skid system marketed in the United States 
that satisfied the definition of failsafe advanced by 
Singer. 

It is uncontroverted that Perma represented to 
Singer that the “anti-skid" device in question had "fail- 
safe features" which, if the device malfunctioned, would 
return a car equipped with the device to its underlying 
braking system. But to torture this into the absolute 
"failsafe" advocated by Singer is to warp the words us 2d 
by Perma representatives and to wrench a new meaning from 
them heretofore unknown to semantics. I find that there 
was no misrepresentation by Perma in this respect. 

And even if there was a misrepresentation, there 
was no reliance on it by Singer. During the period from 
June through December 1974, the personnel at the Elizabeth 
Singer plant encountered any number of failure modes in the 
Perma device. They knew on December 21, 1974 that the anti- 
skid control could not meet the’ standard now advanced by 
Singer. 

Indeed, it appears clear to me that these issues 


were really a smoke screen to needlessly delay the resolu- 


tion of this litigation and to harass the plaintiff and 


38. 


tuis Court, Thus, I find the counterclaim and affirma- 


tive defense to be totally sham as a matter of fact. 


ry 


x. 
THE DECEMBER 21, 1964 AGREEMENT WAS A "BEST 
EFFORTS" CONTRACT WHICH SINGER BREACHED, 

Singer contends that the contract in question 
was merely an assi: nment of patents, which contract would 
not require any effort on the part of the assignee to 
perfect the device, citing Eclipse Bicycle Co. v. Farrow, 
199 U.S. 581 (1905) and other such cases. 

=n 80 doing, the defendant completely ignores 


the facts. This Court will not follow Singer down such 


a totally ignominious Path. 


The contract before this Court is not merely 
an assignment of patents. Rather, clearly implied in the 
contract is the intention that Singer would use its best 
efforts to perfect and market the device. 

Though the words of the contract do not spell 
out this obligation, the circumstances leading to the sign- 


ing of the contract mandate such an implied obligation. 
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See Wood v. Lucy, Lady Duff Gordon,222 N.Y. 88, 118 N.E. 
214 (1917); Eastern Electric, Inc. v. Seeburg Corp., 
427 F.2a 23, 26-27 (2d Cir. 1970); 3A Corbin, Contracts 
§ 562 (1960). It is true that Perrino testified that he 
"did not discuss anything about perfecting the device” at 
the time he entered the contract. But it is clear that 
the perfection and rs .eting of the device was the heart 
of the December 21, 1364 contract. 

To reiterate what is said in Section V of this 
opinion: erma at the time it entered the contract had a 
negative balance sheet with a number of large outstanding 
debts, sinco few of the anti-skid devices were sold betwecn 
June and December 1964. The reason that there were so few 
sales was that imperfections hed been discovered in the de- 
vice. Singer and Perma had been working to resolve these 
imperfections. Singer offered its purported engineering 
expertise to perfect the device in return for a contract which 
did not even guarantee a’ minimum patent royalty. 


Singer knew that the Cevice was still to be per- 


fected for why else would it have entered into the Technica} 


Services Contract with Perma? The Singer personnel discovere: 
all of the difficulties which prevented any meaningful sé 25 
of the device under the June contract. They knew of the 
problems with the anti-skid and necessarily knew that it had 


to be perfected. 


Since the December 21, 1964 contract which Singer 


foisted on Perma does not disclose the efforts Singer was 


to expend on fecting the device, it must be assumed that 


it was a "best efforts" contract, i.e., as Judge MacMahon 
indicated, that: "Singer use its best efforts for a reason- 
able time to perfect the product under all the circumstances." 
308 F.Supp. at 7. 

Did Singer use its “best 2fforts" to perfect the 
device? Clearly, as I set out above, its efforts were at 
best inept and certainly not "best efforts". There is no 
doubt Singer could have accepted Kelsey-Hayes' offer to 
analyze and test the device. It did now ao Xo. 
no doubt that Singer could nave turned the proc'ram 
its Research and Development Laboratories. It cid not do 
so. where is no doubt that it could have hired an engineer 
with experience in the automotive or brake field. It did 
no. do so. 

There are any number of reasonable things which 
Singer could have eode-ab perfect the device without un- 
reasonable cost or effort. It did not ‘Jo so. 

Did Singer use its best efforts to perfect the 


Perma Anti-Skid device? It aid not do so. 


xI. 
SINGER'S CLAIM THAT THE PERMA ANTI-SKID DEVICE 


WAS WORTHLESS AND COULD NOT BE PERFECTED AND 
MARKETED. 


Singer clearly set forth in the Pre-Trial Order 


that it considered the Perma Anti-Skid was worthless since 


it could not be perfected. As part of its main case to 


rebut this contention, Perma offered the testimony of 
Daniel Goor and Andre L. DeVilliers. 

Both Mr. Goor and Mr. DeVilliers were deeply in- 
volved in the development and perfection of the Kelsey- 
Hayes anti-skid device. Goor, although a consultant, was 
in charge of the project for a considerable period of time. 
DeVilliers was an engineer who ran a number of computer 
Simulations on the Kelsey-Hayes device to assist in its 
perfection to the point that it became marketable. 

Since funds were not available to plaintiff to 
run empirical tests of the Perma Anti-Skid Device, with 
alterations of the various components, the plaintiff re- 
tained DeVilliers to a computer simulations of the device 
with the possible changes in components. DeVilliers, 
the LaGrange equations (which are readily available in 
standard university textbooks -- so much so that the equa- 
tions were not totally foreign ground to me) produced ce, 
tain computer simulations. For those unfamiliar with com- 


puters, it must be noted that in this context, simply put, 


a computer is but calculators with a giant “memory" and 
the simulations the computer produces are but the solu- 
tion to mathematical equations in a "logical" order. 

On the basis of the computer simulations pro- 
duced by DeVilliers, Goor testified that the Perma Anti- 
Skid Device could be made into a marketable product. Given 
the state of the art in 1964 and 1965, and even considering 
the electronic improvements in the anti-skid devices com- 
mercially sold today, I find as a fact that the Perma Anti- 
Skid Device could have been perfected and made marketable 
with the proper engineering work done. 

To counter this evidence, the Singer company pro- 
@uced two main witnesses. Professor Rabins of Polytechnic 
Institute of New York, testified, on a theoretical plane, 
that the Perma Anti-Skid Device was worthless. Professor 
Rabins also testified that he based his opinion on a sample 
given to him, which sample was not even offered in evidence. 
Under questioning by me, he admitted that he had never seen 
the plans and specifications for the device nor any of the 
models introduced into evidence. 

What Professor Rabins saw, measured and based 


his calculations on is totally unknown to this Court. Con- 


sequently, most of his testimony must be disregarded. 
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Stanley I. MacDuff also testified for the defend- 
ant Singer as an “expert". An expert witness is produced 
by a party to give the Court some insight into a technical 
area. As such, his testimony is most useful if it is impar- 
tial. An expert's testimony, like that of any other wit- 
ness, can and should be tested for credibility by the trier 
of fact. See generally Fortunato v. Tord Motor Co., 464 F.2e 
962 (2d Cir.), cert. denied, 409 U.S. 1038 (1972); Manning 
v. New York Telephone Co., 388 F.2d 910 (2d Cir. 1968); 
Scott v. Spanjer Bros., Inc., 298 F.2d 928 (2d Cir. 1962). 

Stanley I. MacDuff was far from impartial and his 
advocacy (he is a lawyer) of his client's position was such 
that any statement emanating from him was immediately sus- 
pect. The suspicion of MacDuff's:;} opinion is compounded 
when we realize that he, while employed by the Bendix Cor- 
poration, had totally turned down the Perma device. Not 
only were his views slanted by his present employment by 
the defendant, but they were also slanted by his prior rejec- 
tion of the device on behalf of his former employer who now 
pays his pension. ; 

MacDuff testified on direct that a mechanical (as 
opposed to an electronic) sensor on anti-skid devices made 


them worthless. Yet MacDuff admitted that at least one 


anti-skid [device] had been marketed which had a mechanical 


[R 132] 


sensor. MacDuff's judgment regarding the perfectibility 
and marketability of the Perma device becomes even more 
suspect when viewed in the light of his admission that he 
personally tried to sell to various ce~ manufacturers a 
totally mechanical anti~skid device produced by a foreign 
subsidiary of his former employer. 

Viewing all of the évidence, I am convinced that 
the Perma. Anti-Skid control was perfectible and could have 
been marketed. This leads me then to the question of dam- 


ages. 


XII. 


PERMA'S DAMAGES 


Singer cites case law for the proposition that 
a patent assignor cannot recover for the assignee's failure 


to fulfill an implied "best efforts" obligation where the 


patented device is not commercially useful. In Kraus v. 


Gencral Motors Corp., 120 F.2d 109 (2d Cir. 1941) commer- 
cial useability was actually made a part of the licensing 
contract. In Peck v. Shell Oil Co., 142 F.2d 141 (9th Cir. 
1946), the defendant's inability to develop a marketable 
product constituted failure of consideration such that the 


licensing agreement was rendered unenforceable. The Perma 
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device, defendant continues, is not useful by reason of 
its imperfectability as a matter of engineering princi- 
ple. Even if the cited cases stood for the broad proposi- 
tion of law urged by the defendant, the argument would 
fail since I have found the device to be perfectibie. 

A plaintiff is entitled to the reasonable dam- 
ages naturally flowing from the defendant's breach of con- 


tract. For Children, Inc. v. Graphics Int'l, Inc., 352 F. 
Supp. 1280 (S.D.N.Y. 1972). The measure of damages to 


which a plaintiff is entitled as a result of such a breach 


has also been described as the amount necessary to put the 
plaintiff in as good a position as he would have been if 
the defendant had abided by the contract. Hutchins v. 
Bethel Methodist Home, 370 F. Supp. 954 (S.D.N.Y¥. 1974). 

Although lost profits in a new venture are not 
ordinarily recoverable (Cramer v. Grand Rapids Show Case 
Co., 223 N.Y. 63, 119 N.E. 227 (1918)), they may be awarded 
where: the loss of prospective profits are the direct and 
proximate result of the breach; profits were contemplated 
by the parties when they entered the contract; and there is 
a rational basis on which to calculate the lost profits. 


For Children, Inc. v. Graphics Int'l, Inc., 352 F. Supp. 
1280, 1284 n.16 (S.D.N.Y. 1972); cf. Flexitized Inc. v. 


National Flexitized Corp., 335 F.2d 774 (2d Cir.), cert. 
denied, 380 U.S. 913 (1964). 
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In For Children, Inc. v. Graphics Int'l, Inc., 
supra, the plaintiff contracted with the defendant for the 
manufacture of books with a pop-up feature. In placing its 
order the plaintiff relied on defendant's expertise as a 
pop-up printer and designer. A large percentage of the 
books actually supplied to the plaintiff for marketing were 
defective and the plaintiff properly rejected them despite 
the defendant's protestations that a 15 per cent warcin 
of error was necessary. Judge Weinfeld rejected defend- 
ant's claims since under the contract the defendant had taken 
responsibility for the design and engineering of the books 
without qualifying this responsibility with any provision 
for a margin of error. Although the plaintiff's venture was 
a new cne, the court found that: the parties had contracted 
with an eye to plaintiff's marketing the product; the product 
was ready to be marketed; and there was a reasonable proba- 
bility that, considering all the circumstances, 75 per cent 
of the books would have been successfully marketed. 

In the case at hand the defendant assumed a greater 
responsibility in the new venture. Nevertheless, Singer's 
claim of imperfectability of the device is analogous .to the 
defense raised in For Children, Inc. (that a 15 per cent mar- 


gin of error was insurmountable) and has been similarly re- 


jected. Moreover, had Singer fulfilied its obligations under 
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the December contract, the anti-skid device would have 
proceeded to market as anticipated. 
The remaining determination then is whether dam- 

ages here are altogether too siecalacive to assess, or 
whether there is some reasonable basis on which damages 
can be computed. It has been held repeatedly that where 
the defendant renders the determination of damages diffi- 
cult, he must bear the risk of uncertainty created by his 

" own conduct. Story Parchment Co. v. Paterson Parchment Paper 
Co., 282 U.S. 555, 563 (1931); Eastman Kodak Co. v. Southern 
Photo Co., 273 U.S. 359, 379 (1929); Autowest, Inc. v:. Peugot, 
Inc., 434 F.2d 556, 565 (2d Cir. 1970); For Children, Inc. 
v. Graphics Int'l, Inc., 352 F. Supp. 1280, 1284(S.D.N.Y. 1972) 
Furtheimore, the Court in Story Parchment defined the prohibi- 


tion against an award of speculative damages as barring those 


damages which "are not the certain result of the wrong, not 


those damages which are definitely attributable to the wrong 

and only uncertain in respect of their amount." 282 U.S. at 

562. As was said in the Flexitized case, supra, the evidence 

need not establish lost profits precisely to the penny as 

long as the evidence provides a reasonable basis for conclud- 

ing that lost profits were occasioned by the defendant's breac:? 
The parties have suggested various alternatwe figures 


upon which damages should be computed. 
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It is conceded by both parties that the market 
for automobile parts and accessories is divided into the 
OEM (original equipment manufacturers) and the aftermar- 
ket (manufacturers and retailers of accessories for. auto- 
mobiles). The defendant offers numerous proposed findings 
of fact to demonstrate that the Perma device would not have 
succeeded in either of these markets. Numerous proposed 
findings are also offered to demonstrate the relative fail- 
ure o1 the major automobile manufacturers to market anti- 
skid devices as part of the original equipment on their 
1969 - 1974 models. 

Not only have such devices been unsuccessful in 
the OEM, bat Singer also argues that the Perma device would 
not have been selected by the major automobile manufacturer. 
Singer relies on the testimony of its witness Bechtold that 
there is a three year development period from the year in 
which automotive manufacturers accept an accessory until 
the time they offer it as original equipment. Thus they 
argue that the Kelsey~Hayes device which Ford offered in 
1968 was necessarily in the Ford product development cycle 
in 1966, when the Perma device was first to have been mar- 
keted. Singer argues that the Perma device could not have 
been placed on Ford cars until 1969. In any case, they 
contend that the Perma device would have required extensive 


and expensive modification in order to ready it for use on 


A-187 [R 132] 


a 1967 model car. Thus they conclude that the re‘-ail price 
of the Perma device would have been greater than or equal 
to the price of the allegedly superior device which was 
selected by Ford. 

The essence of this line of argument is chat in 
the “inl kely event that the Perma device was selected by 
the major car manufacturers, it would have enjoyed only 
limited success. 

Plaintiff meets these contentions with the ob- 
servation that Bechtold, on cross-examination, retreated 
from his testimony that the three year developmental cycle 
is invariable. Thus the Perma device micht well have been 
available to and selected by the major automobile manu- 
facturers prior to the other comparaple devices. Moreovcr, 
they point out that the unimpressive sales record of those 
devices that have been offered as original equipment reflects 
the self-evident observation made in the Hill Report that 
“sales volume will depend on the amount of promotional ef- 


forts.” 


The defendant also argues that there have been 


virtually no sales in the aftermarket of the comparable 
anti-skid devices which have been available for almost five 
years. Plaintiff concurs in that observation which they view 


as inuring to their benefit since the Perma device wold have 
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encountered no competition in the automobile aftermarket, 
admittedly the principal market in which the parties 
planned to sell the device. 

Defendant's additional proposed findings that 
Perma had no marketing experience in the OEM or aftermar- 
ket; that Perma had responsibility under the June contract 
for marketing the device; and that Perma had not validly 
assessed the probable success of the anti-skid device in 
either the OEM or aftermarket are equally unavailing to 
defendant in its attempt to minimize damages. The first 
two points are irrelevant since it was Singer, not Perma, 
which had the responsibility of marketing the device under 
the December 21, 1964 contract, the relevant contract in 
this action. Nor was Perma obligated to assess the probability 


of success of the device in the OEM or aftermarket. 


Defendant urges a finding that its sales projec- 


tions were based totally on Perma's marketing forecasts. 
Under the June contract, Patten, Singer's sales manager at 
Elizabeth, received marketing forecasts from Perma which, 
when requested, he would iiiunianielie into internal Singer 
memoranda. In evaluating the merits of what was to become 
the December contract, Kloby relied, it is urged, on the 


same sales projections which Perma had supplied under the 


June contract. Kloby's failure to evaluate potential sales 
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independently can, however, be interpreted as an endorsc- 
ment of Perma's sales projections. 
In any case, these figures were accorded suffi- 


cient weight by the defendant to forr basis upon which 


Singer decided to take over marketing of the device. Simi- 


larly, the Hill Report to Kloby, discussed supra at pp. 16-18, 
35-36, cited by the defendant to show the lack of interest 
in the device among major automobile manufacturers, also 
noicd a large potential for sales of the device in the after- 
market. At the same time that it relies on this report to 
substantiate the bieak prospects for the de ‘ce in the OEM, 
the defendant challenges the foundation for the report, ren- 
dered at its own request, in an attempt to diminish the impact 
of the report's enthusiastic evaluation of the device's sales 
potential in the aftermarket. 

In view of the fact that this report is dated 
December 14, 1964, only a week before the defendant entered 
the December 21, 1964 contract in which Singer undertook 
marketing responsibility for the device, it is a fair con- 
clusion that the aftermarket subi projections were perceived 
by the defendant as justifying the undertaking despite the 
limited sales potential in the OEM. 

In Autowest, Inc. v. Peugot, Inc., 434 F.2d 556 


(2a Cir. 1970), the evidence admitted on damages for the 
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defendant's wrongful termination of an automobile distri- 
bution franchise consisted of sales projections prepared 
by plaintiff's witnesses, both of whom had had years of 
experience in the industry. The figures were "the product 
of deliberation by experienced businessmen charting their 
future course." 434 F.2d at 566. The fact that the pro- 
jections were prepared by defendant's employees in deciding 
whether or not to proceed with a course of business was 
found to increase their reliability since they were not 
"mere ‘interested guess[es]' prepared with an eye on liti- 
gation." 434 F.2d at 566. 

chose emia indicia of reliability are present in 
the figures prepared by Kloby based upon which Singer en- 
tered the December 21, 1964 contract. Kloby, experienced 
in market eval: .tion and surveys, compiled a report at 
Mr. Morris' request evaluating the proposal that Singer 
take over marketing responsibility for the device. The 
defendant relied upon this report in deciding to enter the 
December contract. Clearly these projections, prepared by 
the defendant's ma.ket expert, were not put together with 
an eye to litigation. The argument that the figures merely 
parrot the reports of Perma to the Elizabeth staff has been 


dealt with above. If Singer's experts judged them suffi- 


ciently reliable to justify entering a contract without 
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further market analyses, then I have no reason to challenge 
their accuracy. 

For the reasons recited, I find that the so-called 
Kloby figures, which projected sales for the first five years 
of the ten year contract, provide the best basis on which to 
compute damages. According to these figures 150,000 units 
were to be sold in the first two years that the device was 
marketed with 200,000 units being sold in each of the next 
five years. These figures are variously substantiated by: 
(1) Kloby's report to Morris on the feasibility of taking 
over marketing of the device, which report Morris forwarded 
to Mr. Murphy in Singer's New York office, who, in turn, re- 
ported to his superior Mr. Hough; (2) Hough's December ll, 
1964 memorandum to his superior, Mr: xircher, recommending 
favorable action on the marketing proposal; (3) a December 
21, 1964 internal Singer memorandum from Mr. Torello to Mr. 
Marsden; and (4) a January 18, 1965 distribution contract 
between Singer and Mo..'tor Enterprises, Inc. It is eminently 
rational to project that the 200,000 units per year level which 
Singer expected to attain after ‘the first two years would at 
least have been maintained for the second five years of the 
ten year contrict. 

Alternative bases for the computation of damages 


have been offered by the parties and are rejected. The higher 
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figure of 250,000 units for the first two years, which is 
suggested by the plaintiff, je «csrived from (1) March 13, 
1964 minutes of a Singer meeting on the feasibility of 
entering the June contract for manufacture of the device 
and (2) the June 18, 1964 contract itself. The figures re- 
lied on by Singer in entering the manufacturing contract 
were out of date by the time of the December contract and 
cannot bind the defendant. 

Nor will I base damages on the number of units 
(approximately 139,000) which Perma had contracted to sell 
to distributors prior to the Decemb: r contract. The defend- 
ant disputes the reliability of these contracts on the grounds 
that the plaintiff failed to prove the size, financial posi- 
tion, znd market experience of the various distributors. 
Plaintiff meets this argument with the observation that in 
1965 Patten and Kloby undertook negotiations with several 
of the distributors in order to induce them to relinguisnh 
their contract rights so that Monitor Enterprises, Inc. 

(one of the distributors) could become the exclusive dis- 
tributor for the device in the United States. In any case, 
at the time it entered the December contract Singer was 
aware of these agreements and necessarily considered them 
as a factor in formulating the sales projections on which I 


have determined to base the damages. 


A-193 
iR 132] 


he defendant's suggested lower figures of 
100,000 units for the first two years and none thereafter 
is equally unpersuasive. The 100,000 figure is derived 
from the Hill Report*/ of December 14, 1964 which predated 
several of the documents listed above which demonstrate 
that Singer entered the December contract with the higher 
figures in mind. Similarly, limiting damages to two years 
ending in the fall of 1968 when the Kelsey~Hayes device 
became available is wnacceptable since according to the 
defendant's own proposed findings of fact the Kelsey~Hayes 
device was never promoted in the aftermarket and would, 
therefore, have posed no threut to the Perma device which 
was to have been sold predominantly in the aftermarket. 

The royalties were to be paid, according to the 
Farm te of the December 21, 1964 contract, as follows: 


(1) as to sales in the aftermarket, none on the first 36,700 


units, 10% of the factory invoice price for a period of 5 years 


and 5% of the factoryinvoice price for an additional 5 years; 
(2) as to sales in the OEM, 5% of the factory invoice price 


¢ 
for a period of 10 years from the date of the contract; 


TT 


oF Apparently the defendant views this document as a 
mixed blessing which it will endorse when favorable, 


but will ignore when damaging. 
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(3) as to royalties received by Singer on the manufacture 
and use of the device by licensees in the OEM, 25% of such 
royalties for a period of 10 years from the date of the con- 
tract. Since damages on this last basis would be too specu- 
lative, no such licensing contracts having been negotiated, 
damages will be computed solely on the first two provisions 
for direct sales of the device. 

The parties agree that the device was first to 
have been marketed in 1966, thus damages will be assessed 
beginning in that year. It is clear from the procf that 
the projected sales for the first two years were t\ be made 
solely in the aftermarket, there Zore the 10% royalty is 
appropriate for that period. As to the remaining years in 
the first five year portion of the December 1964 cot._ract, 
it would be equitable to apportion the damages for sales in 
both the aftermarket and the OEM. There being no adequate 
proof on which to make such an apportionment, a compromise 
royalty of 7-1/2% will be applied to sales for those 2 years. 


According to Singer's January 18, 1965 contract 


with Monitor, the factory invoice price was to be $51. Addi- 


tional factors which should be taken into account are simple 
interest (New York CPLR § 5001)'as fixed by New York CPLR § 50¢- 
and market expansion as reflected in the increased auto regis- 


tration for each of the relevant years. 
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The damages will not reflect a factory invoice 
price adjustment based on inflation. Such an adjustment 
could only be made after Similarly adjusting manufactur- 
ing costs upon which there is inadequate proof. Moreover, 
after all the necessary adjustments were made it is unlikely 


that the result would be Significantly altered. 


Computation of Damages 
Exclusive of Interest to be Computed by 


the Parties in the Proposed Judgment 


50,000 (units) 
-~36,700 ‘ 

13,300 

x$5.10 (10% of invoice price) 
$67,830 


«02,600 (units) (including market growth 
x$5.10 based on increased regis- 
$523,260 tration) 


210,907 (units) 
x$3.83 (7-1/2% of invoice price) 
$807,773.81 


218,921 (units) 
x$3.83 
$838,467.43 


226,583 
x$2.55 (5% of invoice price) 


$5775.786. 65 
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232,248 (units 
x$2.55 
$592,232.40 


243,164 
x$2,55 
$620,068.20 


251,675 (based on projected market 
x$2.55 increase derived from the 
$641,771.25 average market increase 
from 1966 - 1972) 


260,484 (units) (based on projected market 
x$2.55 increase) 


$664,234.20 


CONCLUSION 
Judgment will enter for tne plaintiff in accorda- 


ance with this opinion along with interest to he calculated 


~ at the legal rate on a monthly basis from the date of the 


incurrence of the damages awarded. The defendant is to 


bear the entire costs. 


Settle judgment on notice. 


Dated: New York, New York 


April YY , 1975. 
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A third contract was entered into by the parties which 
is referred to herein as the “Technical Services 
Contract". No breach has ever been claimed of this 
contract although it will be referred to from time to 


time throughout this opinion. 


It is astounding to me that in the hundreds of pages 
of proposed findings and conclusions and briefs sub- 
mitted by the representatives of Singer there is not 
one mention of the Hill report, except to serve as a 


crutch on the question of damages. 


A-198 
[R 132] 


APPENDIX "A" 


[R 132] 


~ 
— 
~ 
~ 
- 
~ 
=< 
~ 
— 


TOM AUTT-SRIO UNITS 


Pegi yy, gies 


FRANK A PERRIN 


BY 


V4 to oh wth 


feu 


pie 


» 
mh 
ALTORNE YS 


/ 


‘ 


te Nc a te ee 


Nov. 11, 1969 _ “RAL perro 3,477,705 
ACCTLERATION RECVONGIVE DEVICKS FOR ANTI-SKID UNITS - 


Oviyinal Filed Nov, 2, 19 na 7 Sheets-Shoot ‘2 — 


a? Gi 
ie als a f s 
—- x > wy 
tg, Saaren ena 
SAAS arear’ 0S VI; rs 
aAN®. « eR seats Ty i? 
- __ ee 


Yi: MME, 
“WAV, 


G 


$$ _$______. 


* 
T 


ee 
Al 


1] NT @4 


FTP | 
O68 ee 4 ~ 


—e; 
‘ 


wi CCIE th 


ae | 
(3G 

AN ya as ae 
‘Ss SRaNapomargan 


OSYL LITLE 
/ 


* iz, 


7 2; At 


INVENTOR. , 
FRANK A PERRINO 


Dyer teQ, Boom 


TORNE YS 
A-a 


[R “132 


Pa oe 
CRNEYS 


_. 3,577,768 
INVENTOR 


FRANK A. PERRINO 


of 


7 Sheets-Shect 3 


s. Aad ) 
Pilon holt 


F. A. PERRINO * 


—- —_ 


AAECOT E 
(te 
oS. 2Ps 


eee 
—_— 


ACCELERATION RESPONSIVE DEVICES FOR ANTI-SKID UNITS 


| 
| 


eS ~ 


ual Filed Nov. 2, 1964 


~ ——- 


(i> 


Nov. 11, 1969 
y 


{et 


0: 


ee, ee — -: 
ETE eee 


Noy, 11, 196 ° FLALPERRINO | | ; 3,477,7G6S 


Yow, °° * - LACCELEAAYICN RESPONSIVE DEVICES YOR ANTI-SKID UNITS7.~ [2 


Original Filed Nov. 2, 1964 - T .s25 72" Te"5 2" @ Sheots-Sheet & 


INVENTOR. 
FRANK A PERRINO 


BY 
ead 
; ATTORNEYS 


A-203 ie ate 


a ee ee 
* - ° 


¢ 


Py. Oo ace’ - an . 
OE Se SS ssnspeestnsene 


17, 19% 


Noy. 


a 7) 
v . 
é a 
=) ¢ 
~ J 
o P 
™~ ” 
~~ ! 
ry ” 
“ 
. = = 
> te e 
“—S = Z 
= & 
a 
os - 
x 
re] 
' 
ow 
“4 
x 
= 
9° 
°o= 
“ 
Z 3 
~ © 
i _— 
— 
"o 3 
CQ 
ee 
<= 
e “) 
a 
~~ 
“” 
we 
=“ = 
s 
e. 
~ - 
{= e 
<= 4 
bi 
Los) 2 
> 
o 
<> < 


Original Filed Nov, 


} 
} 
f 
} 


ee ee 


INVENTOR 
FRANK A PERRINO 


A-5 


([R 132] 


-A-204 


Te Nate Atha Nom cake he ene 
be A be ben ttdes ‘ ‘ $,477,16% 


ACCELIAT LUN HES OUT LYE DG LES LOR ANTI- SKID UNITS 


. Original Filed Nov. 2 19 .7 Sheets-Sheet 6 
, ei : | g 


LLL 


‘ ITT. 
K Ys “A “x 
gM Se SLL Lys 


ABZ 


= 3 rs 
ace 


INVENTOR. 
{FRANK A. PERRINO 


Pent a 


“AT £69, S E YS 


i 321A-6 


ye Pw Oe 


Ce te MN oy Stee te Ab ete tle lee : 
ts DP ONION O “mae meet 
Oe et ae ai 


' . P 6 
Tteow. POS Uh AS e beeatar J, AVM, (ts 
ACCELVRATION Ww SOUS IVE DIVTEnS Vor ANTI SKID units : 


SAS TOE FONE ve ee 7 Sheets-Rheet 7 


INVENTOR 
semen A. PERRINO 


Die ee 
Al ORNEYS 


(R 321\.7 


seo 


‘ 
' 
! 


j 
{ 
' 
| 
i 
| 
H 
| 


3,477,765 
ACCELERATION RESVONSIVE DEVICES FOR 
ANITESKID UNTES 

Frank A. Porting, North Attleboro, Muass., assignor, by 
miesac assiganicnts, lo Lhe Siuser Company, New York, 
N.Y., a corporation of New Jersey 

Ocisinal op tiun Sow, 2, 1954, Ser, No, 409,330, now 
Potent No. 3,325,226, dated June 13, 197. Divided and 
this application Aug. 5, 1954, Ser, No, 331,676 

Int. Ch. 0008/24 
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ABSTRACT OF THE DISCLOSURE 

dua Catiskid brake systems in which a censing means 
for ecnsing when a skid coudition begins is caused to ac- 
tivate a wheel speed-sonsitive device that takes Over con- 
trol of the Lra\2 pressure until the skid condition ends. 
The sensing means is an incrtia-responsive means that 
senses a sudden change in the spved of rotation of a 
wheel at the commencement of skid conditions. The con- 
trol of the brake pressure is taken over coinpletely by a 
rcchanical governor driven dependently with the wheel. 
The govermor thea controls the brake pressure in a hunt- 
ing oc modulating manner, for an extended period, until 
such control of the brakes is ended by a reset means 
that responds to slowing of the vehicle toa predetermined 
speed, Preferably, the reset means is a brake-pressure- 
Stmsilive device which senses recuction of brate pres- 
‘fe to a predetermined level which the governor can 
{. ‘ves only when it slows to the predetermined speed. 


igation Ser, No, 409,350, filed 
: Braking System and Anti- 
icrefor, now U.S, Patent No. 3,325,226. 

‘The present invention relstes gcncrally to braking sys- 
ten s for automotive vehicles and the like and is particu. 
Jarly conceined with the provision of novel and improved 
anti-s\id nisans, 

It is well Snown that a skid condition may be encoun- 
tered by a moving vehicle where the brakes of the ve- 
hicle aie applicd so hard that the vehicle wheels tend 
to lock. Quite otviously, other factors affect the com- 
mencenicnt and existence of a skid cenJition, such as the 
condition of the surface on which the vehicle is moving, 
the speed at which the vehicle is traveling, ete. However, 
it is possible for a vehicle to conimence a skid even where 
the surface on which the vehicls is traveling is not wet 
or icy and even where the vehicle is traveling at moderate 
speeds, if the schicle brakes sre apalicd too hard. Since 
all control of a vehicle is lost “hile the vehicle is in a 
shid, thus increasing the dancer of serious accident and 
personal injury, itis obviously highly desirable io prevent 
of seduce skidding while at the same time enabling the 
Vehicle to cone to a complete siop as quickly as possible. 

It is therefore 2 psiniary object of the present favention 
lo provide an ieiproved beating sysient wherein oysra- 
tion of the brakes ts under control of the vehicle operator 
until a skid condition comarcnres to exist, at which time 
anti shid means automatically tyke over complete control 
of the bistes and maintain said contiol wari dancer of 
ShidJing no lovee exists, Whereupon the brakes are re: 
tureed io normal cenicol by th: Operitor, 


Anothee object of my invertion is the provision of. 


eMeigat aad sensitive control means for th varhous opera. 
tivas of the system, Which have ascfulness in other types 
Of systems aS well, 

Another object of my invention is the prosision of 
novel and improved anti-shid moans equally adapiotte 
to socalled power brakes, as well as nonpower orakes, 
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of the anti-skid unit; 


+ AL ANF Pe PORN om mili Nay Atty ip ANBAR LIE SOR A AE a a hl, 


Him Badtice : 
. Patented Noiv. ba, Loe 


ter 2 : 

A further object of my invention is the provision of 
anti-skid means of the character described wherein the 
vacuum sysicin of the vehicle is utilized, but whercin the 
loss of vacuum in no way interferes with control of th 
vehicle brakes by the oferator, 

A further object of my invention is the provision of 
anti-skid means that is readily and casily adaptable to 
existing vehicles, m 

Another object is the provision of a novel and improved 
reverse Cut-off switch that automatically renders the anti- 


. Skid means inoperative when the vehicle moves in reverse, 


Sull another object of my invention is the provision of 
an anti-skid system for automotive ve cles and the like 
having means which are durable and effective in opnn- 
tion and which are feasible and practical both from an 
economic and manufacturing standgoint, 

Oiher objects, features and advantages of my inaven- 
tion will become apparent as the description thereof pro- 
ceeds when considered in connection with the accompany- 
ing illustrative drawings 

In the drawings wiuca illustrate the best mode pres- 
ently contemplated for carrying out the present invention: 

FiG. 1 is a diagrammatic view, in Pespective, of the 
assembly utilized in my nonpower unit, with portions be- 
ing broken away for purposes of illustration; 

FIG. 2 is an elevaticnal view, in section, of a portion 
of the overall assembly d'ustrated in FIG. 1; 

FIG. 3 is an enlarged fragmentary sectional elevation 
of a pertion of the brake-actuating means illustrated in 
FIG. 1; ; 

FIG. 4 is an enlarged fragmentary sectional elevation 
ill strating certain details of the anti-skid unit and the 
Give means therefor; 

FIG. 5 is an enlarged sectional elevation of the cain 


gear and solenoid-actuating switch which form a part 


’ 
FIG. SA is an catarged fragmentary perspective view 
Of tise cami gear; e.: : 

FiG. 6 is an enlarged section taken on tine 6—6 of 
FIG. 2: - 

FIG, 7 is a diagrammatic view, in perspective, of my 
anti-skid means in combination with a power brake unit, 
portions tcing broken away for purposes of illustration; 

FiG. 8 is an elevational view, in section, of the power 
brake assembly illustrated in FIG, 73 

FIG. 9 ic 92, enlarged fragmentary sectional clevatics 
illustrating certain details of the anti-skid micans and the 
reverse cut-off switch in combination therewith; 

FIG, 10 is an enlarged fragmentary sectional eleva- 
tion of the reverse cut-off switch Fer Se; 

FIG. Wis a fragmentary section taken on inc 11—11 
of FIG. 9; and 

FIG. 12 is an enlarged exploded Petspective view of 
the reverse cut-off switch per se, 

According to one aspect of my invention, a sensing 
means for sensing when a skid condition begins is caused 
to activate a wheel speed-sensitive device that take $s over 
control of ihe brake pressure until the skid condition 
ends. Advantageously, the sensing means is an inettia- 
responsive micans that senses a sudden change: in ihe 
speed of rotation of a wheel at the commencement of 
skid conditions. This incrtia-responsive device dues not 
control the brake pressure itself by repeated action dur. 
ing the skid condition, as has been attempted by the prior 
art. Instead the control of the brake pressure is taken 
over completely by a vosernor deiven dependently with 
the wheel, advantageously a mech inical governor, The 
Severe Mien conitels  hishe prewars in a hunts oe 
Mudulatiog manner, for an extended period, us. mh 
contiol of the beakes is ended by a reset mean act. - 
sponds to slowing of the vehicle to a pred 
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me ee ae ae er ee ae, 


Preferably, the reset means Is a brake pressures 


pucitive device which scaces reduction of biale pressure 
toa po dletermined level which the goveraur can produce 
only wher it stuws tothe predctermined speed, ’ 

Dis separation of the Mhitiating and ceatrotting fune- 
ons is cia extremely important feature. The initiating 
duvice must necessunly have a cestraint {2 prevent opera. 
tion when the vehicl: merely decelerates normally. Thave 
Feativved that such a restraint prevents the device fzom 
b tle to effectively regulate the brake pressure due 
to Teck of sinsitivity. The sovernor, after it tubes over 
eantcol, is free ef such restecint 10d therefore can have 
hiweh greater sensitivity with the result that the brake 
piessure can be much more accurately regulated, 

The ceotmt device is also of critical isiportance because 
ceils, e.g. Estow 10 m.ph., th 
can ticurie so Uimisished thae the goveinor can behave 
entity as if the wehiels were iddiag, theush not, there. 


by tetiily reli ving the brake pressure. The reset device 
crn act tefure this cccurs, wherby aermal controt is 
nguatd 


A further aspect of my invention conceras the realiza- 
Hoa thet a predeterisined level of brake pressure, e.g. the 
neirtonm brate pressure a: which skidding of the vehicle 
vill occur on ice, cencraily between 100-150 ps.i. for 
conventional automobiles, can be utilized to determine 
the sctting for the brake pressure-sensitive reset device. 
Thereby, only at the time when skidding is no longer 
pow ible will control be taXen away from the anti-skid unit 
to return the brake system to normal operation. This 
c-sencitive device, particularly when taking the 
foria cf a brake fluid pres:ure-sznsitive switch, is useful 
with enti hid systems generally, though ef particular use- 
fulacss fi the system descrited above, 


Advantescousty, the brake pressure-sensitive switch op- 
crates an el ctrical system, preferably a solenoid, to re- 
2 rorrot beats operation, and it can be employed 
A tohid vnit into readiness whenever the 

MOF : s brakes, as well as to stop the anti- 

* enil ‘ing when s\id conditions have ended. 
oh of the invention corcerns the control 
e-f¢ {a normal operation of the brakes, the 
nor i cated from influencing the brakes, but 
activat e.g. by the inertia-sensitive device, it is 
conti iy to act, even when the vehicle wheel 

$s up c the brakes have been initially relizved. A 
o'lin restraiaing member, preferably a solenoid, 
iploy« to achicve this operation, with the control- 
mens! v held steadily from interfering with the gev- 


until the reset device operates. In the case wher 3 

y Wcight mechonical governor is employed, a plunzer 
normally restrain the governor and a soleraid, ini- 

wet under the control of the inertia-responsive device, 
can pull back the plunger to free the governor, where- 
uyon the pluncer can operate a switch to nmisintain the 
solenoid sized, ard at the end of skid conditions 
the reset device can de-enerzize the solenoid to once agrin 
restrain the foxcrnor, ‘ 

Another aspect of the invention is a fluid valving sys- 
tem that icsponds to the governor to increase and de- 
crease brake pressure. Advantageously, the valve, dis- 
charging to a brake control conduit, is moved by te 
governor alternatsly betucen (wo positions to connect Iwo 
p2ssaces for Muid at diferent pressures to the conduit. 
Vhis causes the biake pressure to rapidly vary in a mod- 
viuting or hurting manner, to keep the brake presse 
st maxiinuns values while preventing skidding. The mean 
about which the pressure modulates chances as the slip. 
periness of the road chances, due to the effect such road 
chances have upon the gaverner, 

For ure ina cloredcircuit hyteaubkc system, the direct 
control of the brakes is achicved, according to ine in- 
vention, by an isolation valve that coatiouslly seals the 
wheel bribe frou the centiol of the operator, anda 
vatiaule suolume chamber, cg. piston and cylinder, for 
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relicviny cad reapplying brake pressure to the wheel, the 


pito lating about a mean deterasined by the modu- 
latin ure conditions of the brake control conduit, 


Adva. .a,cously, the piston, at the position where it allows 
full pressure, can operate the isolation valve, Then the 
piston being spring loaded to that position can also per- 
form a pressure-limiting function, limiting brake pressure 
to e.g. 1,000 p.s.i., though the operator is capable of 
applying twice that much. Jn normal operation the brakes 
function as well at 1,090 p.s.i. as above, and by so limit- 
ing Use brake pressure, less pressure is prisent to be re- 
lieved When a shid e-curs, which enables faster action and 
allows the relief chamber to be smaller, 

In other brake systcins the brake control conduit can 
control “a power unit, or in the case of air brakes, it can 
directly control the broke actuators associated with the 
wheels, > 

Furthermore, according to the invention, T have pro- 
vided advantageous and improved constructions of the 
vorious operating componcals and sub-systems which can 
best be descrited with reference to the drawings. 

Referring now to the drawings, and more particularly 
to FIGS. 1-6 thereof, a closed hydraulic circuit braking 
system employing my novel and impzoved anti-skid means 
in combination with a so-called nonpower brake will be 
described. The over-all system, generally designated as 10, 
comprisés brake pedal 12, master cylinder 14, brake- 
relieving device 16, hydraulic pressure switch 18, relief 
actuator means 20, conduit valve means 22, skid-sensing 
and control means 24, and anti-skid unit drive means 26. 

Referring to FIGS. 1 and 2, the brake pedal 12 is of 
conventional construction and comprises bell crank 28 
pivotally connected to a suitable support on the vehicle 
(not shown) at 30 whereupon de. ression of pedal 12 
causes bell er.nk 28 to rotate in a cu. ntecclockwise direc- 
tion around pivot point 30, thus actuating connecting rod 
32 pivotally connected to bel! “<tnk 28, as at 34. Rod 32 
carries at its other extremity a pistes 26 which functions 
to pump oil or other suitable Muid from master cylinder 
id, all in a well-known manner. Specifically, master 
cylinder 14 has an upper reservoir 38 which communi- 
cates with lower chamber 40 by means of opening 42 
whereupon a full supply of oil is always present in the 
chamber 40 to bs pumped by actuation of pedal 12 and 
piston 36. 

Fluid pumped from master cylinder 14 passes through 
a conduit 44 connected at onc of its cxtremitics by suit- 
able couplings 46, 48 to chamber 40 of masier cylinder 
14 and at its other extremity by a suitable coupling 50 
to the brake-relieving device generally designated at 16, 
which incorporates an isolation valve. More specifically, 
coupling 50 is connected to a second coupling 52 which is 
threadcdly attached to block $4, said block having a bore 
$6 extending longitudinally therethrough into comnwni- 
cation with aligned longitudinally extending bores 53 and 
60 in couplings 52 and 50, respectively. 

As will be seen most clearly in FIGS, 2 and 3, coupling 
$2 is provided with an internal shoulkler for receiving 
Positioning spring 62 which positions isolation valve ball 
64 adjacent valve seat 66, tending to close with slight 
force the bore of passageway 26. During noimal opera- 
tion of the vehicle, bail 64 is maintained in its unszated 
Position, as Mustrated in FIGS. 2 and 3, against the 
action of spring 62, by means of spring-loaded actuator 
piston 6S having a reduced extension 70 in engagement 
With ball 64, Sutadle O-rings or the like 72 are provided 
to insure a tight sliding fit beticen piston 6% and bore 
56 vhereby said piston effectively blocks further flow 
Of Nail through bore £6, 

Block £4 is provided with a pair of oppositely dixposed 
Passrgeways TAH and 76, it being noted that said passage- 
WIS CUAIAUMICATE Wily Gone SG pit Geliiad valve sont 
€4, whereupon whe ball 64 is in its closed position in 
cAgagement with valve sat 66, Maid in conduit 44 from 
the master cplanter wall Oe blogked before toa ting the 
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matsaccway 74 ond 76, Prssageway 74 conuaunicates 

EN Dydiaolie pro cose ree t witch DS foc tcasons b oreine 

after to be described, while prstageway 76 cos uinincates 

by means of cvitahic ccugtiags with cor Juit 78, which in 

tum camwmunicates with the bhydesutic biake fines 30 

fesfine ta the wheel hydeaulic aetustor cyliiters (not 

* ain) of the vehicle to actuate the bro kes ia weil- beown 

fe Sea Thes it will be een that wiih ie parts in the 

poivenas iissueted ia FIGS, 2 end 3, ond pesticelarly 

n (8 in the pucttion illusicated, brake prdal 12 

pact: tien of ths vehicle brakes through a direct 

sip ths avicnal ogerating con-titios of the vehicle, 

toe foe the relieving device 16, eenerally 

at 20 (PIGS. 4, 2) controls the movenient of 

bu 64. This actuator comprises a 

tr $2 h:ving a large piston $4 stidably 
aay | 


a, sv pisten heving «uitatle seals $6 at 


’ 


vy to insure that uh ion $4 wall make 

iting ft within eglinder 52 sy no isakase 

ig arousd the piston. Piston $4 is threadedly cca- 
nested, as at £8, to the sferementioned small hydraulic 
piston 6S, wherecpon miovement of large pision $4 causes 
comeszpouting movement of piston 68. Housing $2 is 
cccume to block 34 by any suitetle means, such os screws 
90, c.f the adjaceat end wail 92 of the housing $2 is in 
free commurication with atmosphere, as by ports 94. 
Suitable air filters, such’as shown at 93 in FIG. 1, may 
be associzted with the parts 94, It will thus be seen that 
the cheimber 98 located on one side of large piston S4 
is always at stmospheric pressure, while chamber 93, 
located on th: opposite side of piston 84, inay either te at 
atmeoszheric pressure or it may be vacuum charged, as 
will hereinefter be described in moze. detail. When the 
chainters 96 2nd 9S are both at atmospheric pressure, 
spring 160 resilicnity ures pistons $4 to the position illus- 
trated in FIG, 2, it being seen that the piston $4 has 
nioved to the richt as far 2s it can go. In this position, 
th: piston C$ has cleo been axially moved to the position 
Waetated, in which position extension 70 (FIG. 3) has 
cngaced ball 64 to unccat it from valve seat 66. Thus, 
where chombcrs $$ ard 93 are both at atmospheric pres- 
sure, the vehicle brakes are under the complete control of 
the brake pedal 12. However, when chamber 9S is 
vacuum charged, the pressure differeniial between 
chambers 96 and 9S is suflicicnt to overcome spring 100, 
whereupon pistoa $4 will move to the left, viewing FIG. 2, 
thus catising corresponding movement to the left of piston 
6S. This in turn enables ball 64 to seat against valve seat 
66, by means of spring 62, thus blocking the bose 26 and 
preventing actuation of the brakes by means of brake 
pedal 12. As pistons £4 and 63 move further to the left 
duc to the presence of a vacuum or even a partial vacuum 
in chansber 9S, hydraulic pressure in lines 78 and $9 and 
in the spring-loaded brake actuators associated with the 
schicle whee!s will be relieved, due to the fact that the 
fluid is now free to back up into that portion of bore 36 
that has teen vacited ty movement of piston 68 to the 
left. It will therefore be scen that by introducing a vacuum 
or partial vacuum to chamber $3, fluid pressure in lines 
73 and $9 will automatically be relizved, thereby reliev- 
ing the brakes. Ry the same token, as soon as atmosphere 
is again ivtroducsd to chamber 98 to equalize the pres- 
sure in chamber $5, ths brakes cam once again be fully 
actuated by the pedal 12. It will be apparent that the 
amount of vacuuns introduced to chamber 93 will de- 
termine the amount of reduction in brake pressure, More 
specifically, the ercater the vacuum that is introduced to 
chatnber 9S, the creates will be the movement of piston 
84 to the left (vicwing FIG, 2) and at the same time 
there will be gecater aovement of piston 63 to the lel, 
thus vacating mare ce bore 36 and provitios greater telicl 
of the hydeauke brake pressere. Samlady, given a ecocsia 
amount of rehel due toa ceetain umount of vacuum, vhen 
ectease in the smiount of vacua will incteaw the hy- 
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to the right. The ability of my system to ‘provide verying 
degrees of relief and restoration ef berate pressure while” 
the brake pedal remains isolated from the system is on 
important and advantageous feature, 

It will te noted that during normal opcration of the 
system, as heretofore described, ie, where atmospheric 
pressure cxists in both chambers 96 as $8, the piston 
63 will furction as a pressure limiter in the system. More 
specifically, since the pitton 683 is resiliently heid in the 
position iliustrated in FIG. 2 by means of spring 100, 
it will back of€ when excess pressure is applicd by foot 
pedal 12. In practice it has been found that in a conven- 
tional sutomobile pressure atove 1,000 ps.i. or at least 
sbove 1,500 ps.i., degeading on the type of vehicle, i 
unneeded for normal brake operation and hence spring 
62 and 100 are preferably calibrated so as to enable ball 
64 to seat when pressure in excess of that necded is 
introduced, thus preventing introduction of excessive pres- 
sure to the brakes. It will be obvious that the sgrings may 
be calibrated so as to provide a limit at any selected pres- 
sure, a c 

The means for introducing either atmospheric pres- 
sure of vacuum to chamber 98 and for modulating the 
Cegree of vacuum thercin will now be described. 
Referring to FIG, 2, it will be seen that cylinder housing 
82 is provided with an opening 102 in communication 


: with chamber 98, which opening communicates with a 


brake control conduit 104 that in turn connects with the 
conduit valve, generally designated at 22. More specifical- . 
ly, there is provided a housing 106 having an upper por- 
tion 1€$8 which houses the skid-sensing and cont:ol 
means 24, and a lower portion 110 which bouses the 
valve 22. The lower housing 110 comprises an inner 
chamber 112 having a partition 114 defining a vacuum 
passage 116 and an atmosphere passage 118. More 
specifically, vacuum passage 116 is in communicatioa, by 
means Of passage 119, with the intake manifold 120 cf 
the vehicle. Thus, suction is constantly teing applied to 
the passage 116. The passage 118, on the other hand, is 
in communication with atmosphere through port 122, to 
which a suitable air filter 124 may be attached, ‘£ de- 
sired. A rotary valve 126 is mounted for rotation in hous- 
ing 106, it being noted that valve 126 is an elongated rod 
that extends vertically through upper partition 128, the 
aforesaid partition 114, and is journaled in tottom wall 
130, the partition and wall being integral parts of a 
unique molded housing of anti-friction plastic, The valve 
126 is provided with a pair of passageways or bores 132 
and 134 exteading diametrically therethrough, said dores 
being vertically spaced from each other, and having 
elongated cross-sections in the axial direction, longer 
then the diameter of the rod. Pore 132 is associated wiih 
passage 116 and bore 134 with passage 118. The bores 
are angularly disposed with respect to cach other, as 
shown mest clearly in FIG. 6. Thus, with the rotary 
valve 126 in the position illustrated in FIGS, 2 and 6, 
bore 134 is positioned so as to allow free passase of 
atmosphere from passages 122 and 11S, bore 134 and 
chamber 112 to brake control conduit 104, whereby at- 
mesphere will flow into chamber 98. At the same time, 
duc to the angular disptacement of bore 132, passage 116 
will ve closed by valve 126, thus preventing suction from 
manifold 120 and passaze 119 from coming into contact 
with chamber 112 and brake control conduit 104. It will 
be urderstucd that the only access from passage 116 
and 113 to chaniber $12 is through vaive 126 and more 
Specifically, the bores 132, 134 thercof, Should valve 126 
be rotated by means hereinafter to be described, it will 
be sren that communication between passage 11S and 
chamber 112 will eventually be blocked, thus interrupt: 
ins the ow of atmosphere to brake contiol conduit 104, 
Woite at the saine time paussove LEG will be in Conmnuni- 
cation with chamber 12, whereupon a suction will be 
applicd through brake control conduit 104 to chaa- 
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Mant to .ote that use of a rotary valve such 

iS cite ty adeantaercus where pevae of 

iD ywetsure, OF Me Senerally 

in coatrotiled due tg the 

mntiil oifers a mininium of 

moveciat of the ssiall diam. 

‘ted to a reciziocal or poppet 

sherein mover re of the valve is much more 
we Cefcsential 

wifere exytaine ) ard deccribed, intro fuction 
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's (Ode leave brake pressure on the vehicle 
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"ts in ihe operation ef my system, 
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J thst retary valve 126 may not, 
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obeys to cc upictely Open of close 
the ties 242 or 


Terent degen ss of move- 
wit of vel Terent crake Meid pressures 
to fe crested on the welicke wheels, thus providing the 
proser braking sures for ciferent read conditions, 
In izstiness re tht pressure on the brake actuator 
is the fame at the teginntag of a skid, (lesser 
beitisd pressure resi ins§ celieving), the amount of 
telef of the Stoke procure dezeads on the amount of 
travel of pistca $4 to the left in chamber 98 which in turn 
is dependent on the amount of vacuum introduced to 
the charter, Thus, where the vehicle is braked and skids 
On a cy surface which requires a greater brake pressure 
to create a shid condition, lesser movement of riston 84 
to the ) it, and hence Joss vacurm, will be tequired to 
telicve the bicke pressure sulicicntly to prevent the ve- 
hicle wheels from locking, this pressure being referred 
to as “relsace™ pressure, Conversely, where the vehicle is 
braked on 2 slippery surface such as ice, a lesser brake 


20 


Pressure is requized to create a skid condition. Hence the * 


yelve 126 inst: ¢*2 isa pestacs 116 to the brske 
control conduit 194 foc a ioayer initial period to provide 
Erater wocuum lo chomber 93 in ordsr to move giston 
84 soMcieatly to the left so that sufficient relief of the 
Lrote pressure will be effected to prevent the wheels from 
locking, . 

In accordance with the invention after release pressure 
is attained, with corresponding sovemeat of the piston 
then the governor causes the degree of vacuum in con- 
duit 104 to modulate, which modulates the brake pres- 
sure through a nerrow range of intermediate pressures 
atove and below the release pressure, without ever re- 
storing the normal, higher brake pressure until the skid 
cordiiion ends, 

To thus operate the valve, the upper extremity of valve 
126 (FIG. 2) is provided with a reduced portion 136 
that extends upwordly throush partition 128, said por- 
tion 136 hasing a pia 138 extending thezethrouch to 
which is atiscked a circular projection 140, it being seen 
that as a loncitudinal thrust is exested against projection 
140, (he valve 126 will be caused to rotate, 

The means for controlling movement of valve 126; 
naincly, Use shid-sensing and governor control micans and 
the diive mcans therefor, will now be deccribed, Refer- 
ming to FIG, 4, skid-sensing and governor cortrol nicans 
is desicnated ceneratly at 24, and the drive micans there- 
foe is esiznated cersrally at 26. Referring first to the 
latter, the vehicle drive shaft is shown at 142, it being 
understood that the drive shaft is directly conrected to 
the wheels of the vehicle (not showa) whereupen when 
the vehicle wheels lock, the deve chaft abo locks, The 
Arise stole ahivin ly caress “fomicter gear 44, 
which in toca is fivcd to shett 146, which in turn is drive 
insly connected to shaft HS by means ef a coupling 
shown at 150, said soft (48 comaccting with sprodumeter 
walle 7. 
and in which the shaft $4 iy suitably joura ded, houses 
divinely cnsww at bevel cours P36, PS%, it teing umler- 
stood tat Level gear 156 is keyed te Walt DOS cad “evel 
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gear 153 is Keyed to shaft 160, whereupon rotation of 
staft 148, transmitted thereto by the vehicle drive shaft 
142, is transmitted io shaft 160. Shaft 160, in turn, is 
Srivingly interconnected, as at 162, to ficxible shafe 164, 
said Mevitle shaft being connected, as at 166, to the unit 
24, and said flevible shaft being dsivingly interconnected 
with a shaft 168 which has fixed thereto a drive gear 
170. It will thecefore be seen that the gear 170 is driv- 
insly interconnected with the vehicle drive shaft 142, 
which in turn is connected to the vehicle wheels. Thus, 
rotation of the vehicle wheels will cause corresponding 
rotziion of gear 170, and, conversciy, sudden slowing of 
the vehicle wheels, such as would occur where the ve- 
hicle approaches a skid condition by the Operator apply- 
ing mofe brake pressure than is required for a particuler 
rord surfsce, will couse not only the main drive shaft 
$2 to suddenly slow, but also diive gear 170. Gear box 
134, and 3 laptor 172, by means of which the gear box is 
connected to the engine housing 174, comprise an as- 
semtly which may be easily and readily adapicd toa con- 
veniional vehicle for driving the Seaosing and governor 
control means now to be described. 

Tke unit 24 (FIGS.:1, 4) comprises a molded plastic 
housing 176 baving a pair of spaced partitions 178, 180 
therein defining chambers 182, 184 and 186. A solenoid 
183 is secured to housing 176 adjacent chamber 182 by 
any suitable means, the solenoid 188 having a plunger 
190 with a reduced extension 192 resiliently urged into 
chamber 182 by means of spring 194. When solenoid 18S 
is not energized, spring 194 tears against flange 195 af- 
fixed to plunger 179 to resiliently urge extension 192 into 
chamber 182. Suitable stop means 198 mounted on the 
interior of chamber 182 engage flange 196 to limit re- 
silient axial movement of plunger 199 and extension 192 
ata predetermined point, for reasons hereinafter to be 
explained more fully, Journaled in the partitions 178 and 
180 is a pair of atigned shafis 260 and 2C2, respectively. 
Shait 202 is provided with an enlarged portion 204 have 
ing an internal bore for slidably receiving in telescoping 
relation a reduced extension 266 of shaft 200. Attached 
to shafts 200 and 202 is a goverror assembly comprising 
a plurality of weights 20S, cach pivotally connected to 
a pair of Jinks 210, which Jinks in turn are pivotally con- 
nected to arms 212, The arms 212 located on one side of 
the weights 208 are affixed to shaft 200 as at 214, while 
the arms on the other side of the weights are affixed to 
shaft 202 as at 216. As hereinbefore pointed out, shaft 
202 is journaled for rotation in partition 180 bui is inca- 
pable of longitudinal movement, Shaft 26 0, on the other 
hand, is drivingly engaccd with shaft 202 so as to rotate 
therewith, but said shaft 200 is axially slidable with re- 
spect to the said shaft 202. Since the governor assembly 
is affixed on one side to shaft 202 and oa the other side 
to shaft 200, it will be seen that the speed of rotation of 
the shafts will determine their loncituJiaal position rela- 
live to each other. Spring 218 resiliontly urges the gover- 
nor assembly to its collapsed position wherein shafts 200 
and 202 are axially extended with respect to cach other, 
but as the sotational speed of shafts 2C0 and 202 in- 
creases, centrifgal force urges the weights 203 outward- 
ly, thus moving shaft 200 toward the right, viewing FIG, 
4, against the action of spring 215, 

Fixed to shaft 209 at the extremity thereof located ia 
chamber 182 is a spool mvemter 220, which spool mem- 
ber is in eacacement with projection 149 carricd by the 
reduced upper extension 136 of rotury valve 126. Thus, 
arial wovement of shale 202 causes like movenicnt of the 
sol 229 which in tucn carries therewith projection 140 
captured between the opposed walls of the spOol to there- 
by inipart cotury movceeat to valve $26, 

The meany for imparting rotations! movement to shafts 
269 oat 202 and the VOC ed sevctldy aoouciuivd Mace. 
with comprises a cam gear 222 (LIGS. 4, $ and SA), 
Which cam pear is putof the drive train, in driven en- 
Cugement with pour 170. The cam gear 222 is mounted 
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Wis fecated in chainber 1846. The com geae 
ted on shat 202 rnd is tdtaving omyages 
ty rwaas row to be descritad, A recess 
dooce helical su:face 226 ts provided 
Mie gany gre 2 wiacent partition 159, and 
raft 202, catends into 
, nient with the cant surface 226. At 
s recess is a stop surfice, at the deeper 
ufece 227, adazted to encase by 223 for sc- 
ernor and atthe s fale vec end stop sur- 
26165 pin 229 tn deceleeste the covernor, 
230 mented to the ho sia 176 by any 
encages a button 232 which is press fitted 
ctial tore of cai gener 222 to nocmelly urge 
n 189, he! Eng pia 228 
cee 227. However, when 
snd c2zm sear 722 is ——— 
2a slowing of the venicl: wheels ep 
id condition, the retctienal inertia 
infly dus to the governor weights 26S, 


ie ob tiivetrs r 170 
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2 to turn ahead of cear 222, causiag pia, 


299 


iop surface 227 and move to stop surface 
5 573 222 oa shaft 202 in 2 direction away 
ticm 189 to activates gevernor control, 

poitant to note that solcroid spring 194 is 
stronger than governor spring 218, whereuzoa when sole- 
noid JSS is nol energized, plunger extension 1$2 dears 
against <pool 220 to restraia same in the position iltus- 
trated in FIG. 4 whercin the rotary vclve 126 is in the 
positica iilustrated in FIG. 2, namely, the position where 
atmo:zhere is free to pass through the valve to conduit 
104 and then to chamter 98 aad wherein at the same time 
suction frou the intake manifold is blocked from com- 
munication with conduit 194, This is the normal operating 
condition of ths system wherein the balanced pressure on 
opposite sides of actuator pisten 84 enables spring 100 to 
prsizion pision $4 end pision 6$ cs Mustrated in FIG. 2. 
In this position, tall valve 64 is unseated to allow fuid 
pressure to pass directly to the broke line whereupon 
operation of the brakes is under direct control of brake 
pdal 12. This cocdition will remain so tong as solenoid 
18S (FIG. 4) is not energized. Energization of solenoid 
18S is accomplished in the following manner, As previ- 
ously explained, sudden slowing of sear 179 due to sudden 
slowing of the vehicle wheels as a result of a skid cond 
tion causes cam gear 222 (FIGS. 4, 5, SA) to move axially 
on shaft 202 away from partition 180 zsainst the action 
of spring 230. This movement is sufficient to cause actua- 
tion of a switch 234 suitably mounted in chamber 126. At 
the sane time, the initial movement of the brake pedal 
and the resultant increase in Auid.pressure in the system, 
causes hydraulic switch 18 (FIG. 2) to become closed. 
Hydraulic switch 18 is fully disclosed and descriked in 
coperding US, fatent apytication Ser, No. 203,075, fited 
June 18, 1962. Basically, switch 18 comprises piston 236 
which has connected thereto at its upper end a metallic 
contact cup 238. Cup 238 is adapted to ‘bridge contacis 
240 and 242 but is nermally maintained spaced therefrom 
by spring 244. An adjusting serew 246 is provided by 
means of which the tension of spring 244 may be varied, 
thus enabling the switch 18 to be preadjusted whereby a 
predetermined Nuid pressure, e.g. 120-125 psi, will 
€1 se pistor 236 to move against the action of spring 244 
sufficiently to bridge the contacts 240, 242. Actuation of 
switch FS in the aforedescribed manner enables current to 
flow from battery 243 throuch contact 242, contact cup 
238, and contact 240 to fine 259 to the sofenvid coil 
positive terminal 252 (VIG. 4). The voltace is applied 
Mheoush the solenoid cod 254 aed thea theouch bing 236 to 
tersvinal 235 on switch 234, Whea switch 2M4 bs Open, the 
ciecuit to geound iy net complete, and satinehd PSs will 
not Le enerzived. However, upon actuation of switch 234 
in the marnce aforedescahod, the circuit te srouad by come 
pleted Cough tecainal 2ed, bing 262 and yrourdd con- 
nection 264. Ieis dnpurtant te note that the citcuit is such 
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that although it is essential for hydraulic pressure switch 
13 to ke closed in order fer solenoid 188 to be energized, 
closing of switch 13 alone is nut sufficient, but sather 
switch 234 must also be actuated in order to complete 
the circuit. This is important because under normal oper- 
ating conditions of the system: sufficient pressure will nor- 
mally be introduced to switch 18 by the foot pedal to actu- 
ate same, but it is essential that solenoid 183 not be ener- 
sized under such normal conditions. 

Energization of solenoid 18S accomplished by rightw ard. 
move:nent of the can gear (FIG. 5) closing switch 234, 
causes plunger 190, 192 to be retracted sgainst the action 
cf spring 194, thus freeing the shafe 299 and spool 220 
for axial move:neat under the influence of the governor 
assenibly, Therefore, the cam gear operating in response to 
ihe inertia of the governor and the solenoid oferaicd 
plunger together can be regarded 3s an inertia-responsive 
means for initiating the action of the governor. 

As scon as the solenoid plunger has been retracted, due 
to the sudden slowing at the commencement of a skid con: 
dition, the governor assembly takes over control and, as it 
is stopped by stop surface 225 of the cam gear, spring 
218 will cause the governor assembly to commence to 
collapse, thus moving shaft 260 and spool 220 axially to 
the left, when viewing FIG. 4. This movement of spool 220 
causes correspording rotary movement of valve 126, thus 
shutting of the passage of atmosphere to brake control 
conduit 104 and simultaneously effecting communication 
between vacuum passage 119 and conduit 104. This re- 
sults in suction being introduced to chamber 98 which in 
turn overcomes the action of spring 100 to cause pistons 
84 and 68 to move to the left, viewing FIG. 2. This move- 
ment of piston 68 enables ball valve 64 to close due to the 
action of spring 62, thus preventing the introduciioa of 
fucther fluid pressure to the sysiem via brake pedal 12. 
Further Jefiward movement of piston 68 enables the fluid 
ia lines 78 end SO to back ua, thereby relieving the pres- 
sure until the vehicle brakes begin turning, the duratica 
that the suction is applied, and hence the degree of vacuum 
and the amount of gressure relisf depending on the slip- 
perincses of the road, As soon as the brake release pres- 
sure is achieved, the vehicle whecls commence to rotate, 
whereby drive shaft 142 through the aforedescribed gear-:. 
ing once again causes gears 170 and 222 to rotate, it being 
apparent that this renewed rotation of shafts 2C0 and 
202 will cause the governor asssmbly to once again turn, 
and due to the centrifugal force created, to retract shaft 
200 and spool 220 to once again rotate valve 126 to the 
positions illustrated in FIGS. 2 and 4, where once again 
atmosphere is connected to chamber 93, thus enabling 
brake pressure to de restored, 

But, it is very imporiant for my present invention that 
the solenoid is not de-cnergized and the governor returned 
to the restraint of the inertia-responsive device. Rather, 
the governor remains free to act. It leaves the valve 126 
ofsn to atmosphere 11S for an instant until the degrce of 
vacuum is lessened enough to cause slight rightward miove- 
ment of the piston $4 to cause the brake pressure to 
slightly exceed release pressure and a skid again com- 
mences, Again the governor is slowed by the drive train 
and again it opens the valve 126 to suction 116, and this 
cycle repeats agaia and again in an extremely rapid unt: 
ing of modulating action with the gas pressure jin the 
conduit 104 never reaching cither amtospheric of engine 
vacuuns level, but rather modulates at intermediate levels, 
In dependent fashion, the hydtaulic bake pressure modu- 
Jates narrowly about the release pressute ay a nyean, with. 
Out returning to normal pressure, When the shid condition 
cols, the governor opers the valve continually to otmos- 
Phere and pistons $4 and £6 move fully to the right to 
oni: again urveat tholetion valve @4 and retum normal 
brake oper ation, The faster the %s hich: tr. wels, the faster 
does this action occur, but the action is suflicicntly fast 
down to speeds on the oles of 10m ph. ard even lower, 
to capidly pump and release the brakes, Mis another very 
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J holding means for the so!snoid comprise 

vin A connection to cround as st 268, 

is ensaged by plunger 199 when the latter 

tracted in order to complete the circuit to ground 
scerdent of switch 234, Thus, alikouch closing of 
witches 18 and 234 is eseential in order to energize 
sole: oid 18S, once the solenoid has been energized and its 
pluager retracted, ssitsh 234 may be oger: ed without de- 
energizing the solenoid, and the solenoid will remain enct- 
gized uniil switch 15 ozens. ‘ 

Ast sreinbsfore stated, it will be obvious that if switch 
18 were notutiizcd, then there would be zo means present 
for insuring d:-nergization of the sotenoid once the condi- 
tion Sas been reach:d where a skid is no longer possitle, 
it being obvious that if the solenoid were still energized 
at such low speeds, the vehicl: would be without effective 
brakes, since the sovermo, assembly would not exert 
suficieat centrifugal force to overcome the action of 
spring 213 and move shaft 209 and spool 220 to the 
rightward poss’on (FIG. 4) wherein valve 126 enables 
the brats: to be corteotled by pedal 12. 

It is possible for the reset device to take some’ other 
rorm, such as a pendulum device or a vehicle inertia 

memory system that can detect the slow speed of the 
vebicle, but brake pressure-sensitive devices, and par- 
ticularly bydraulic-electric switches have important ad- 
vaniages in the system, particularly since they can respond 
whenever the skid condition has passed, regardless of the 
speed of the car, to enable sormal oferation, while ofer- 
ing low specd protection acainst the governor's cutting 
off the brakes completely. The adjustment of the pressure 
level to which th: device responds can te adjusted ac- 
cording to the wishes of the operator and the type of road 
conditions to be expected. Put, in fact, a single setting, 
below that at which skidding on ite oxcurs, which is 
determinable for any given vehicle, is advantcgcecusly em- 
ployed to give cnti-shid protection under virtually all 
conditions. 

Any tendency for the unit 24 to Samer sense 3 
skid cordition and actuate switch 234 in reszense to a 
rapid deceleration is overcome by use of properly cali- 
brated weights 265 and a properly tensiorsd spring 230. 
In aiJdition, I have fcund that an erroncous s2asing is most 
likely to cecur Where there is a rapid acceleration of the 
diive shaft quickly fol'owed by a tapid deceleration. The 
frictional beake of drag thatis resilics ly eveeted on spool 
220 by pluacer 190 heles to overcome this problem since 
this action tends to reduce the torque applicd to shafts 
200 and 202 by the governed assembly, thas been found, 
however, that at hich sceeds the frictional enzaecnient be- 
tucen plunzer 199 ved spook 229 results in uadve went of 
the parts, Theecof, plancee 190 is assisted by spring 230, 
aad ths plunser iy diecae ged at bis speeds. To this end, 

ns 9S ens wey Maace 19s) ey as to Finie the out- 

meds of plunese 209 wha cep f-9 eng ernwrng 

evists between plone EO pnd spool 220 at Telutively 
hich speeds. Phove coabved Ghat the crucial problem of 
rapid acceleration followed by rapid deve! 
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low specds in the fow sear range with conventional auto- 
motiles, and I have, therefore, foucd that it is not neces- 
sary to have plunger 190 excita frictional Urag on spool 
220 and shaft 200 at relatively high spieds. 

Althoush the operation of my invention is thought to 
be clear from the foregoing description, a bricf resume 
of the ogcration will now be given. Under normal operat: 
ing conditions, solenoid 188 is de-energized whereby the 

pring-loaced solenoid plunser maintains the skid-sens- 
be and control unit iroperative. The de-cnercized solenoid 
further insures that rotary valve 126 is in the position 
wherein atmosphere ts introduced to chamber 93. Since 
chamber 96 is also open to atmosphere, it follows that 
these is a pressure balance on each side of large piston 84 
thus era dling spring 100 to take over and move the piston 
84 to the po ion illustrated in FIG. 2. In this position, 
piston $3, which is connected to piston 34 ard moves 
therewith, enzages ball valve 64 so as to unseat same 
against the action of spring 62. With ball valve 63 so 
opencd, fluid pumped from master cylinder 14 by brake 
pedal 12 is fice Jo Fass directly to hydraulic lines 7$ and 
$0 to actuate the vehicle brakes. The pressure-sznsitive 
switch is adapted to bs closed by a low level of brake pres- 
sure, ¢.g. 120-125 psi, placing the anii-skid unit into 
readiness for operation, 

Upon encountering a skid condition, f.e., a condition 
wherein the vchicle operator applies more brake pressure 
than is required for a particular road surface, the vehicle 
whecls slow suddenly, This causes corresponding decelera- 
tion of drive shaft 142, and through suitable gearing, 
drive gear 170 and cam gear 222 also slow abruptly. The 
inertia of the governor assembly causes the gear 222 to 
move longitudinally by the cam surface aforedescribed, 
said longitudinal movement of gear 222 causing switch 
234 to dz closed which results in energization of solenoid 
18S and the retraction of solenoid plunger 190, The second 
switch or terminal 2€6 is enyaged upon retraction of the 
solenoid plunger to maintain the solenoid energized until 
switch 13 ozens, even thouch switch 234 has now ogencd. 
Switch 18 is preset, ¢.g. at 35-90 p.s.i. to be opened ata 
brake pressure telow that at which skids can occur, ¢ 3. 
100-150 p.s.i. for ice, whercupoa soleroid 1§8 will remain ~ 
energized until possivility of skidding no longer exists, and 
the solenoid is then de-cnerzized to restore normal foot 
brake action before the governor has a cRance ever to 
totally relisve the brakes. : 

Regarding the ogeration of the governor, once the 
solenoid 153 has been energized, the governor control 
unit takes over. More specifically, when a skid condi- 
tion is approached, the sudden slowing of the vehicle 
wheels causes the governor assembly to collapse under the 
menos of spring 218, thus moving shaft 200 and spool 

220 to rotate valve 126, this movement now being per- 
mitted due to retraction of plungcr 190. Rotation of valve 
126 blocks the flow of atmosrhere to chamber 93 and 
simultanzeusly allows the introduction of a vacuum to 
said chamber, The introduction of vacuum overcomes 
Spring 160, thus resulting in movement of pistons $4 
and 6S to the left, viewing FIG. 2. This movement cleses 
isolation valve 64, thus preventing the application of fur- 
ther fluid pressure by brake pedal £2. As the valve remains 
in this postion, the degree of vacuuns increases, causing 
further leftward movement of piston 6S (FIG. 3), so 
that pressure in fines 78 and SO and the brakes are 
relieved. A goint is reached when the brakes are relieved 
sufficiently to allow the wheels to speed up from their 
slowedl cosdition, the degree of relief require! depend 
ing on the deere: of slippeciness of the rout. ‘Then shafts 
200 and 202 speed up once avain, Wherehy the governor 
Assembly retracts shaft 200 and speol 220 to one again 
rotate Valve 1246 to the pooition where atmosphere is in- 
troaticed do chaciter 93 and the piston 66 moses to the 
right art incrases the beake pressere, until a pad is 
reached where the wheels slow asain and the ey cle repe its. 
This action contaues ina beeing manner so long as 
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the vehicle is in an iecipient stid, thus insuring that nvaxi- 
navn Lenke presse iy continually applicd ty the wheel 
trates short of piessuie that would came locking of 
the wheels. Once the brake pedal is relea.cJd of the broke 
yuie inv the system has dropged below the minimum 
sto create a shid, hydraule pr re switch 
ths the circuit fo teleroid 183, whereesoa the 
tecames doenergized and the brates oace again 

tse censgtcte control of tie operstue, 
tant to mete that cubcugh toss of vacuum 
Ms cystem will reader the octi-shid means ine 
tive, teid loss ef vacuum vill in no way affect normal 
oz cation of Uie vehicle Grakes. Alo, it is important to 
note that this $,:temr can be usd with foot pedal con- 
tictied brakes Of both We powered and nonzawcied lypes. 

Whilt a tyring-loaced fly ball tyge of governor has 
teen Eleatected, ard is presently preferred, the broad 
cercept ef the iveation include the use of other gov- 
crores, all retary wight cc-ernors, such as gravity loaded 
fly ball, centrifugal saaft and ineriial shaft governors, 
as well as governors that operate through electrical 
action. 

‘fhe concepts 2re wise applicadle to other brake 
spteas iacteling air brakes in which vclve 126 could 
directly inedulsie aie trate pressure. Likewise it is pes- 
sible to sezarate the sovernor from the valve, fet the 
governor act “e a switch and let the valve be actuated 
by a solenoid resronsive to the condition of the switch. 

Wile usc wih engine vacuum is very efficient and 
inexy ci sive, 2nd unlike previous systems I have proposed, 
does rot cause the engine to run roughly due to loss of 
vccuum, the inveatioa is applicable to other sources of 
pressure differential, incompressitle fluid as well as 
gxeous Muid and rtinisous aspects of the invention are 
useful with nonfutd types Of brake systems. 

Referring now 10 FIGS. 7 and §&, a slightly different 
form of my invention is disclosed in which the relieving 
device is incorporated as an intecrsl part of a power 
brike unit. The system generally comprises a brake pedal 
300, a niaster cylincer 302, an accumulator 304, a safety 
velhe 306, a hydiaunc pressure switch 303, a power 
brake control unit 310, and an aati-skid unit 312. 

Activation of br2ke pedal 3C0 operates piston 314 to 
pump fluid from cylirder 318 to conduit 315. Master 
cylinder 302 further comprises a fluid reservoir 320 com- 
municating with cylinder 316 by means of passaseway 
322. A conduit 324 extends from reservoir 320, the 
function of which will hercinafter Le described. Accumu- 
lator 304 is in communication with conduit 31S and com- 
prises a spring londed piston 326 and acts as a cushion 
and shock absorber for the fluid sysiem where variations 
in fiuid pressure occur, 

During normal operation of the vehicle with which the 
power brake unit is associated, and with the brakes in 
their non-actuated pusition, the power brake unit 310 
is in the position illustrated in FIG. 8. In this gosition, 
chambers 328 and 330 of cylinder 332 are both uncer 
vacuum, thereby equalizing the pressure on Opposite cies 
of piston 334. This enables spring 336 to urge the piston 
334 to the lefuvard position iMustrated, said p'sioa 334 
being connected by means of rod 338 to a brake actuat- 
ing piston 330. Piston 340 is slidzbly mounted in cylia- 
der 342, said cylinder having an outlet conduit 344 lead- 
ing to safety valve 306. Conduit 344 is alec in commu- 
nication with hydraulic pressure switch 398 

A supply of hydraulic Ruid is located in cylinder 342 
whereupon movement of piston 334 acainst the action 
of spring 336, aad correspomling moveaizat of piston 
340 will forces Quid from cylindee 3s2 unter pressure 
Urroush corduit Mb and with waive 8G in the position 
Meceoted in FIG. § to conduit 346 acd then to hydeaulic 
lines JAS which Ind to the wheel cylinders (not shown) 
of the vehicles traking system. Thus it will be seen 
that moverent of picoas IM and 340 to the rivht, views 
ing VIG. 8, will cause operation of the vehicle brakes. 
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AS hereinbefore indicated, urder normal opertating con: 


ditions of the vehicle, and with the brakes net applied, 
pistons 334 and 350 ace in the position tlustrated in 
FIG. $ due to the fact that a vacuuin exists in both 
chambers 328 and 330. More specifically, suction from 
the intake manifold 360 of the vehicle passes through 
conduit 352 into chaniber 330 aad then through pas- 
sageway 334, throucsh ofenings 356 in diaphragm 353 to 
conduit 369, through rotary valve 352 of th: anti-shid 
unit 312, through coaJuit 364 and then to chamber 3238. 
The conucl unit generally shown at 366 which forms a 
part of power brake unit 310 is of conventional form and 
comprises the aforesaid diaghragm 353, hydraulically 
movable by means of fiston 363 to a closed pesitioa 
wherein the diaphragm engages the fixed seat 370 to 
tlock communication between passage 354 and conduit 
360. The piston 363 also controls movement of poppet 
valve 372 normally maintained closed by spring 374. 
Spring 376 normally uress diaphragm 358 to its open 
or unszcted rosition, as illustrated in FIG. 8. An atmos- 
phere intake is located at 378, and introduction of at- 
mosphere into th: system is controlled by valve 372 in 
a manner now to be described. 

As above indicated, with the parts in the positions 
iustrated in FIG. 8, the brakes of the vehicle are non- 
operative due to the fact that suction is {ree to circulate 
through conduit 352 to chamber 330 and then through 
control unit 35$ to conduit 360, through rotary valve 
362 to conduit 364 and then to chamber 328. With 
vocuum on both sides of piston 334, spring 336 main- 
tains the piston 334 and the connected brake actuating 
piston 340 in brake release position. Upon actuation of 
brake pedal 309 by the orerator, pressurised fluid passes 
through conduit 313 to conduit 339. With we safety 
valve 306 in the position illustrated, flow of the fiuid 
into the valve is blocked, and hence the brake fivid is 
fore*4 :0 flow throuch conduit 380 into the brake control 
unit 365. None of the fluid irom the pedai is alowed 
to reach the brake actuators at 348. 

Introduction of the pressurized fluid to the brake coa- 
trol unit 356 causes actuation of piston 363 to move dia- 
phragm 35S to its closed or seated position and to simulta- 
neously open poppet valve 372 in a conventional manner. 
This movement blocks communication between cham- 
ber 330 and conduit 360 and simultaneously allows air to 
enier throuch inlet 378 through the now ogen valve 372 
to conduit 360. The atmosphere circulates around conduit 
360 throuch valve 362 to conduit 364 and then the cham- 
ber 328. The introduction of atmospheric pressure to 
chamber 328 creates a pressu’> differential which over- 
comes spring 335 and moves n 334 and piston 340 
to brake actuating position, * pecifically, the move- 
ment of piston 340 * cylinder ~ | forces the brake uid 
through conduit 34. ad safety valve 306 to conduit 346 
and hydraulic brake lines 343 to actuate the vehicle brakes 
in known fashion. ; 

In order to insure that there is always an adequate sup- 
ply of brake flvid in cylinder 342, conduit 324 connects 
fluid reservoir 320 to the cylinder 342, it being important 
to note that the inlet 382 to the cylinder 342 is located 
behind the forward portion of pistoa 340. Pistoa 340 is 
provided with a one-way valve 354 which enables fluid 
to pass through the piston from left to right, viewing FIG. 
8, but which blocks flow of Muid through the piston from 
sight to left. Thus, during operation of the piston 340, 
the suction created thereby in cylinder 342 suchs fluid 
thouch conduit 324 from reservoir 320 into cylinder 
342 on the rear side of piston 340. During the return 
strvke of piston 340, the valve IS4 allows fluid to pass 
though the piston, therchy jasucing Uhat thee is always 
a full supply of Noid in the eylicder for brave actuation, 

Stace the structase and Operation OF iydtaatic pacwsued 
switch 306 and antickid: unit MP2 are ilentioal to thet 
already described in Connection with the fost formu of my 
invention, i i net Choagsht that further description iv 
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necessary. It will be noted, however, that where the opera 
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ute rotary vatvs 362 to bs moved to a jositioa wherein 


ce sitait 260 teveries Llcched and comluit 332.4 becomes . resiliently engages a contact, cup 413 having a terminal 

Oren 19 otlow suction fiom manifold 320 to be introduced 420 extending radially therefrom. 

Suu h conduit 364 to chonmber 328, whereupon Spring Adjacent its opposite extremiiy, shaft 404 has fixedly 

324 will orc: again trhe over ta relcrse ths brakes. The mounted thercon the afore-described drive gear 170, said 
eiso fel tiag action as sforedetcribed will take place 19 Se3F meshing with com gear 222, all in the manner here- 

utd hydiactic geessuse switch 308 evertusily renders the indefore described. A spring 422 engages washer 424 to 

natiect il iaogerative. normally urge shaft 404 to the left whea viewing FIGS. 9 

In actor’ nce with my iavention it is crecial that the and 10, thus causing the end of shaft 404 to extznd into 
entire rake pressure be controlied by the anti-skid unit enlarged portion 410 and, therefore, into engagement 
ard that no Tid be conducied directly from the foot ys with contact button 414, 2s iNustrated in FIG. 9. Leoscly 
pedi to ths wheels. Means are provided to insure that mounted on shaft 404 is a reverse switch cam 426 com- 
ly. Ve pres cine #ill not be lost should there Se a loss of: prising a cjreular plate 423 having a spiral cam fortion 
ection. This is accometshed by safety valve 206. More 430 mounted thereon, end furthtr having an outwardly 
pos feally, contuit 332D is connected to the suction _ extending pin 432 located adjacent the end of cam track 
cer iuit 252 whercuzon as long as proger suction exists 99 430. A cam pin 434 extends radially from shaft 4¢4 and 
in the systizm, piston 386 is maintained in the gosition il- is ad2pted to coogzrate with the spiral cam track 430 to 
lusticted fn FIG. 8 aczinst the action of spring 3538. In determins the axial position of shaft 404. Expressed cif- 
this poution, carJvit 344 is in communication with coa- ferent!y, when shaft 494 is rotating in a counterclockwise 
Sait 216, Lat conduit 330 is blocked ct its extremity adja- direction when viewing FIG. 12, tam pin 434 wil! engage 
cent the so fety valve. Should suction be lost in the system, 935 the stop pin 432 at the low point on the spiral track 430, 
spring 2°8 will Lscome effective to inove piston 336 up- With the ports in this position, shaft 404 will assume the 
waidly, thereby blocking the communication between con- position illustrated in FIG. 9 wherein the extremity of the 
duits 344 and 346 and at the tame time providing com- shaft is in engagement with contact button 412, it teing 
munication betvezn conduit 220 and conduit 346. With understood that spring 422 is somewhat stronger than 
the safsty valve in this position, the brakes are directly 39 spring 416, whercugon the extremity of shaft 404 will 
contiolls.! by opzration of peda! 399 since the entire power actually enter into enlarged portion 410. Upon clockwise 
unit is now bypassed, : rotation of shaft 404, pin 434 will ride up the spiral cam 

A one-way check valve 390 is located in conduit 352 track 430 until it reaches the high end of said track and 
adjocext the intate manifold 350 since without same back- engages the oprosite side of stop pin 432, as illustrated in 
fire of tht vehicle engine would caus: an explosive pres- 35 FIG. 10. In this position, shaft 404 has bzen moved to 
sure to te introduced to the power unit, which would be the right (whea viewing FIG. 10) against the act‘on of 
undesirahie for chvicus reasons. : spring 422 sufficiently for the end of said shaft to become 

Reierring once again to FIG. 4, it wiil te noted that completely withdrawn from enfarged portion 410. Since 
should the vehicle move in reverse, the direction of rota- the annular shoulder 412 prevents the contact button 414 © 
tion of drive sh2ft 142 will likewise be in reverse, Dus 40 from moving out of enlarged portion 410, it follows that 
using reve.se rotation of flexible shaft 164 and shaft the end of shaft 404 becomes disengaced froni cuntact 
16S. Reverse roiation of shaft 168 will, in tum, cause re- button 414, as clearly illustrated in FIG. 10. Also 
verse rotztion of drive gear 170 and cam gear 222, caus- mounted on shaft 404 is a washer 436 having a radially 
ing pin 22S to leave stop surface 227 ard move toward extending contact aim 438, the purpose of which will 
stop surface 225, which, 3s previously described, causes hereinafter te described. As will be scen most clearly in 
gear 222 to slide on shaft 202 ina direction away from 45 FIG. 10, the washer 436 is mounted on shaft 494 adjacent 
partition 180 to close switch 234 acd thus activate the the flat tear surface of cam 426, it being understood that 
governor control and anti-skid means. Even though it is shaft 494 may frecly rotate withia washer 436. A cam 
possible that very slow reverse movement of the vehicle thrust washer 440 comprising a per'pheral ring portion 
might pot be sufficient to cause movement of cam gear 222 442 and tent marginal lugs 444 resiliently engages the 
io activate the governor control, the fact remains that 50 opposite face 428 of cam 425, whereupon to resilientiy 
there is always the possibility and even likelihood that © Urse cam 426 into engagement with washer 436 and at 
reverse movement of the vehicle will activate the governor the same time to invpart a sufficient frictional drag on cam 
control even thouch no skid cordition exists. Since there 426 so that movement of shaft 404 will not impart cor- 
is no practical reed for any anti-skid: means when the ,_ Tesponding rotary movement to the cam until pin 434 
vehicle is moving in reverse, and since the activation of 55 moves into engagement with stop pin 432. The thrust 
these means when not nesded might even result in the washer 440 has a radially extending spring arm 445 that 
loss of some stopping distance, it has teen found oacsir- 1s secured to the housing 176 by any tuitable means, such 
able to provide means for rendering the governor control as by having the end of the spring arm clamped between 
and anti-skid ineffective and inoperative when the vehicle adjacent purtions of the housing, as illustrated in FIGS. 
moves in reverse. 69 9 and 10. 

Referring to FIGS. 9 thioush 12, a serewhat modified The operation of reverse switch 402 is as follows, 
anti-skid unit is shown gererally at 400. Unit 400 is Assuming that shaft 404 is being rotated in a counter- 
basically the same as shid-sensing and control means 24 clockwise dizection, which for purposes of this descrip- 
hercintefore described except that a reverse CULO switch 65 tion corresponds to forward movement of the vehicle, 
has twen incorporated in the unit to prevent energization the switch will, as afosestated, assume the position illus- 
of solsnoid ISS when the vehicle drive shaft is in reverse trated in FIG. 9 wherein shaft 404 is making engagement 
and Mevible sift 164 cortespeatingly rotat. in a te- with contact button 412. With the parts in this position, 
verse Mhection, The reverse cut-oif switch, shown gen- rand assuming that a shi condition comaicnces to Crist, 
erally at $92 (FIG. 10) compmiee a shaft 404 slidably ie causing cam gear 222 to chose switch 234, casrent will 
couplsf to shaft 164 us at 406, in the same manner that flow throuch line 262 to terminal 420 through contact cup 
shalt 168 was drivinsly engiged to ftesipie snait tod, 443, spring 446, conte button 414, and Uien tu shaft 
Shaft 401, which is constiucted of any electrically conduc. 404, whicis as presioustly described, is in engagement with 
tive ictal, is journaled in bore 404%, sid bore having an contact buttoa 414. Shaft 308 is in turn in clectical en- 
enlarged ead portion $10, it being un tuod chat the 73 gagement with washer 426 and ity cadially extending toe 
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“farcer diameter of portion 410 results ip the presence of 


an annular shoukler 402 at th: extremity of pore 404. 
Siidably mounted in gostion 410 is a contrct button 314, 
said bution being resiliently urged toward bore 404 by 
means of spring 416. The orposite end of spring 416 
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vhich fa tues engices cam 426, shih in turn 
hee 406. Thus, the sot of cvricat is 
asa 434 Jthea to ling 262A, which 
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sarnection ty oourd and ps tis 
roid 2°%. Tt will thas be seem that 
and its drive sheft mizves in teverse, Wi ¢ 
eaiich 402 alt vitiealy prevent 
ndeertnod sates the covernor comirel from coming 
1 wehitly brakes wall thsays Se under 
trol by the Gj eistor Whenever the 
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teccribed herein certain 

ce ernte tying the invention, it will te 

. Silled ia the art that vezious modifies. 

pons may be made with- 

3 3 stove ef the underlying 

jnveniive comes t one “snot limited to the 
particular fours. heseia shown end descrited. 

Whot is clai:ned is: 

1. Acczieiation reszonsive means for 3 vehicle wheel 
anli-shid systear in a vehicle breke sysiem having a fluid 
source, a vehicle wheel brake opsrating actuator cylinder 
in Suid comnvznication with said fuid source and opera- 
tor ectuated mecns for apelying fluid pressure to said 
vehicle wheel brake ozerating actuater cylinder, said ve- 
hicle wheel anti-sk'd system comprising said acecleration 
responsive Meins Which senses a predetermined decelera- 
tion of the vehicle wheel, means actuated by said accelera- 
fon responsive meyns for alicmmately arziving and relisv- 
ing the Muid proses spelled to ths vehicle wheel brake 
oytrating a.tveioe cylinder ssaen said predetermined 
decelerstioa of the vehicle wheel is tensed by said 2c- 
celerstion ressonsive mess, and means for controlling 
s2id nieans for alternately applying and relieving the fuid 
pressure, sad acceleration responsive means comprising 
a governor 2ssembly, a rotatable shaft operatively ccn- 
nected to ssid governor 2ssemtly to rotate the governor 
assembly, a cam gear motated on said shaft, means for 
operatively connecting said cam gear to said shaft so that 
said shaft mzy be driven in rotation by said cam gear when 
said cam gear is rotated, said cam gear being mounted 
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for sliding movement, endwise of said shaft, means foe 
rotating said cam gear dependently with the speed of rota- 
tion of the schicle wheel, means for sliding said cain gel 
cndwise of said shaft upon a predetermined ce-cleration 
of the vehicle wheel, said com gear being capable of 
actuating said control means, whereby said cam ccear 
normally rotates said shaft which in turn rotates said 
governor asseibly but upon attzinment of a predctcr- 
mined deceleration of the wheel said cam feat is moved 
endwise of said shaft temporarily Uisconnecting the driv- 
ing relationship between the cam gear and the shaft and 
actuating said control means so that the fluid pressure 
applied to the vehicle wheel brake operating cylinder 
will be alternately applied and relieved. 

2. Acceleration responsive means 3s set forth in claire 
1 wherein said means for operatively connecting said 
cam gear to said shaft includes a pin secured to and ¢x- 
tending radially of said shaft and means formed ia said 
cam gzar to engage s3id pin. é 

3. Acccicration responsive means as set forth in clais 
2 Wherein said means formed in said cam gar includes a 
recess in one end of said cam gear, a helical surface 
fors.ed in said c2m gear within the confines of said reccss, 
a first stop surface at one end of said helical surface 2nd 
a second stop surface at the other end of said helical sur- 
face, said pin being adapted to fit within said recess ond 
contact said helical surface. 

4. Acceleration responsive means 3s set forth in claim 
S including a spring finser mounted to bias said cam gear 
into engagement v’ * said pin so that when said cam gear 
is rotated said pix. sgaces said first stop surface thereby 
to rotate said shaft but upon attainment of the predeter- 
mined deceleration of the wheel said pin rotates relatively 
to said cam gear thereby to slide along said helical surface 
until said pin abuts said second surface thereby to slide 
said cam gear endwiss of said shaft =ntil the cam gear 
engages and actuates said contro} means. 
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Mr. Robert A, Kloby 
Director of Forward Planning 
‘the Singer Company 
Flizabheth Plant 

321 First Street 

Tlizabecth, New Jersey 


Dear Mr. Kloby: . 

In accordance with your assignment, a prelir’nary : 
survey of short-term prospects for the Perma anti-skid control has been 
completed, The following report summarizes the findings and conclusions 
of this survey, which “ere reviewed with you November 11 in Elizabeth. 


Sincerely yours, 


¢ 


She Singer Com-any 


BUUTIMINARY MARKET SURVEY 


The objective of this project has been to assist management 
in determining the short-term market prospects for the Perina anti-skid 


nei pal 


the project as an important consideration, and the subject has been 
. *. ° © . 
Covered in the report. PJ sane ee aee g 
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Following orientation meetings with Siager and Perma 


management, the conduct of the survey included meetings with key 


industry sources such as automotive brake and safety engineers, auto 
manufacturer marketing personm _, fleet operators and safety engineers, 


a fleet operation consultant, specialty automotive part distributors, new- 


car dealers, and several Perma distributors. 
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The principal findings and conclusions resulting from this 


preliminary study are summarized below. 


1. Automotive engincers have recognized for many years’ that it is 
possible and highly desirable to improve the braking operation 
_by adding to the vehicle braking system a ‘mechanism that 
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t 
would sense an impending locked-wheel condition and 
vievent the brakes froin coming to @ completely locked 
comlition. Asystem which could do this would allow the 
car io he stopped somewhat faster end give greater Stecring 
contiol in a@ panic stop situation. The Perma centrol is one 
of several systems that autoisotive engincers have evaluated 
fa yecent years in their search for a system which will give 
the desired improvement in braking performance at a reasonable 
price. Pe c 


2. ‘the Perisa anti-skid conivol falls short of »f mecting requirements 
of aute nic tive engineers, a: id | does n 2S _not provide the improvement _ 
post il 14 iniheory. ‘The consensus of the many engineering 
tests iat have been nm on the unit indicate that the Perma 
conirol, as compared to a panic or loc ked-wheel Stop, gives 
‘improved steering control, 
ome to a complete stop. The automotive brake and id sbhety 
engineers who have reviewed its performance do not agree on 
the value of the Perma anti-skid control, and are about evenly 
divided on the issue. One group believes that it is of value * 
in that most drivers cenne; handle’a skid situation adequately 
and thot the added controi of the car obtained is well worth the 
relatively small loss in stopping distance.. The other group 
kelicves that no amcunt of increase in. in control j justifies the 


incre: in¢ ad stopping distance. 

3. The vser aftermarket represents the only apparent short-term 
opportunity for significant sales volume for the Perma anti-skid 
control. Prospects are indicated for a sales volume on the 
order of 100 thousand units during the next two years, depending 
on sales effort. 7 
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a) The product, with its oieaan emotioral nae to’ safety; and’ 
with demonstrable characteristics, lends itself to a consumer- 
directed merchandizing effort. Typical of products of this 
type, sales volume will depend largely on the’ amount of 
promotional effort expended, ie" 


b) _The original- -equipment m. market t represents ‘virtually n no oppor- 
tunity at this time for : sales of the Perma control, in 

.’ addition to the mixed | opinion on its worth, “this is because 
of the low value the automotive manufacturer places on 
. Safety equipment, considering the poor record of consumer 
acceptance for high-cost equipment such as the Perma 
control, ' 


Fe 
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¢) The prospects for Siguificant sales to fleet markets are 
j expected to he quite limited due to the highly cost-conscious 
nature of flict operations. _ Most government fleets are 
‘subject to ctriagent budgetary controls with very little 
allowence for extras, Large professionally nin private 
fleets subject their °xpenditures to careful cost analysis, 
end the “nti-skid control can seldom be justified on a 


- Collars and cents basis, considering the substantial invest- 


ment cost In relation to reduction of accident cost. 


4. To meet the sales volume which appears possible during the 
next two ycars, a strong Promotional program aimed at the user 
oftermark -. Would be roquired.* ... --- wre Otel acatte aes - 2-76 

a) An intensive promotional program would be needed, because 
the Peima anti-skid control {is virtually unknown and would 
have to be introduced to the end-user. In addition sales 
would represent discretionary purchases (versus replacement 

_.parts sales) and the item fs costly in relation to.most other 
éuto accessory purchases. ae nize tee rele, race hits aren 


. b) A program to sell the item Successfully would like? depend 


oie a mel 
~¢) Any one of a number of channels of distribution could be 
effective for this product, including new-car dealers, gas ; 
Stations, specialty auto accessory stores and a direct $ 
S. lling organizatinn, However, to meet the desired sales ; 
volume through any one of these channels, it appears that 
a cupporting program of advertising, demonstrations and 
other promotional measures would be required, 


5. If the Company becomes involved in a sales program directed to 
the user aftermarket, management will want to recognize the 
~ possible problems which might arise, and which have:been 
encountered by other companies in similar situations. In 
particular, the following points might be considered. 


a) Use of the Singer name both at dealer and user levels should 


-——— 


ene ee S {Rl 


1 
a *e . .: : W's Ms ) . Tot. Been F s 
‘ ; ot te Ane ; » eters ta ene “ d 
Ty nS ib ghee. .,A~220 a Fay aie gor] Maram B- a 
en te weee "Wer resse TH Wee & Convony Ine.” | peas "eies oe ie F 


hey 2a 


, . 


bh) Management, of couse, will want to determine the legal. 
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ae ibility which ould Arial ie e fro: m Wace dents where It t could, 


be cl. ‘imag that the anti-skid. control did not. function 
as represent ed or where It may have. been installed incor- 


ny 
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In Jignt of Singer's dependence on an independent sales 
oiganization for marketing of the Perma control, management | 
will want assurance thiut the program will not resort to the 
use of . -r-to-door sales organizations which would employ 


high-pressure salesmen. This {n particular could result in 
piailerr ns possi ay harmful to the Singer name and reputation. 


e . . oe ~” ~ - 


yne wieidsini of retake sents service and saubienns parts 
availability is an Important one, and assurance of reliable. 
resowces In this respect will need io be considered. 
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whe following section of this report summarizes in detail _ 
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A, Prodvet Description and Enginecring Evaluation 4 eee ete 
at SAA EASA EAMES . A a ae Si as te * oak 
1, Por isany years automotive engineers have recognized that it-is ' awe” 
desiiahle as well as possible to reduce stopping distance of a Set 
car in a panic siop by holding brakes steady just before a full ORS 


Jockcu -wheel condition and at the same time reduce the, : 
tendency for the carto spin. In recent ycars many of the auto- 
/ motive companies have evaluated systcms which are able to 
make this improvement in braking performance at a justif'.ble 
price. The Perma anti-skid control is one oi the devices which 7 
have been designed to make this improvement in braking per- Bley vy 
formance. This control operates by quickly sensing a locked- in hans 
wheel condition and momentarily reducing the brake line pres= 
sure to allow the wheel to rotate. The system cycles through 


e 
SF mainteeenee Cine mecmet eee wee mens-magper g enya ses « 


this lock-roll-lock-;oll condition about four times a second « * ca! ys. 
until the car comes toa halt. | sie) 4 “Ne SP 6 3 
; es ioe ch eee HRN Nee ts ks & 
a) In ieks hy holding the wheels at a 20 percent skid, or me . ea ee 
allowing the motion of the car to come 20 percent from ie. ee eee 
skidding and 80 percent from wheel rotation, the car can be me a i 
brought to a stop faster and kept under better control than in a ie : 
the locked-wheel condition. Soe es eT ee Re nas Seg! 
b) The lack of stability, or the tendency for the car to swing pe geake eaees ae : 
around, is particularly serious in the case of Bendix-type Mee 
brakes which are self-actuating “nd. quite sensitive to the 
condition of brake lining and adjustment for balanced braking. 
Disk brakes, which several U.S. manufacturers are offering , 
this year as optional equipment, operate on a somewhat ye 
different principle and do not have as great a preblem in “Or gig ee aaa ae 
i braking stability as self-actuating types. py, 
Ce 


c) In addition t to the evaluation made of the Perma anti-s skid 
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control, Fein ofive manufacturers have evaluated the 
Lockheud and Bendix systems, Also, there is a. comparable 
system developed in Rurope which was ; Offered on the Jaguar 
Muto as optional equigment, The Lockheed unit Opcratcs on | 
the basis of a small flywheel backlash operating through a 
_poeumatic system to reduce brake pressure; the French 
gystem ds a mechenica) system work ing 0 On cach wheel, 
~2. A rnunsber of engin2ering tests have been: run on the — anti-~ 
skid control comparing its stopping performance in terms of . 
AS piag distance and stability with the operation of the car 
inder locked-wheel conditions. e consensus of the tests is 
that {he ora. control aed a car = be 2 ste oped under a 
“stop conditions 8 r con nirol, 
ee clis stance 
stuctisied te a socrgy of - 
tween the test results, 
The results ts of tests run to date have “ast Summarized in — 
Exhibit], 2 «> rae a. te 


a} Exceptions to the Seeve conclusions are as follows: 


‘(Q1) The test results of the Meter Vehicle Research g group, * 
-*. which were Sponsored by Perma, “showed that under all 
road conditions use of the Perma anti-skid conirol 
allowed the car to stop Significantly faster than under 
Jocked-wheel conditions, bss Lie og gk we, aod a ee 


ot eee 
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In the Cadillac Division test, under glare ice road con- 

ditions the Perma control permitted the car to stopin — 

slightly less distance than the locked~whee} situation, 
(3) The Ford tests showed ! that the car Fon Ne with the x 
Perma control took longer to stop and gave no significant - 
improvement in stabi lity. a ener ons 


nq_the control 
was '§ reviewer sed with ae. a wii ie s' engineers con- 


ducting t the tests | in most ca t cases, and the ‘mount t of time and 


expense invelved was” considerable ar andr results” Ss are. re considered 
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to be sound, , sbi ly aadepsentstas pa aigcdions 


3. There are two points of view among the engincers e ting the 
Perina anti-skid control as to the value of a System v bfla brings 
a car toa stop with etter control but which renuires ereater 


P ty ; ry ee Poe 
é ‘ ZT Ps ube ee ae ‘; Bi Ray acy 
| : dintance to slop; the cnfyinee. 5s ae almost cvenly divided for. a: 
| aud agalust use of such a system. Nee mie omgete be ee 7 
a) The General Motor Research Center, The Lord Advanced. _ 
ae Design Croup and Chrysler Brake Laboratory are against use 
- .. ofthe cont rol, ‘Whey ‘Helieve that-nothing should be done to 
Me: snercease the stoping: distance required under panic’ stop 
b conditions, Decause the last ten fect may be the critical ones 
| focus ee ies 
b) American Motors Safety Fnginecring and Cadillac Division 
Rrake Design Group are in favor of the system. They believe 
that the average driver will not remember to pump his brakes 
i under panic conditions and hence is much better off with the 
; ' * anti-skid control. He will have erough control to avoid most 
.’ . road obstructions and stay ina controlled path even though it 
he ‘ takes hin slightly longer to stop. ep he ap Riga oe at 
ie ° ne a tig . : ‘ OF is Nb ¥ oe 
7 B. Possible Markets for Anti-Skid Systems. SE oi Bi, 
PE ROS US ee ee ewes ees ie Be oe ee, 5 ae ete cs Bae oars , 
There are three distinct markets representing significant ‘ 
potential for products such as the Perma anti-skid control. | aes jt eget SP 
Bi oto meat stout te ‘berhz grterit Rey ei ae 
"Vy Original equipment manufacturers, represented by the major 
automotive companics, Gencral Motors, Ford, Chrysler, and 
American Motors. CE Fabs ape a ey rey ate A ae = 


"+ 2, Fleets, including privatelytowned flects and government-  . “4 
operated vehicles. CN camntey a a ee ped Son Pe Se eat TS 


3. The automotive user aftermarket, represented by the sales of 
parts and accessories after the car is purchased, and including 
accessories. installed by the new~-cer dealer. ea Et 


iv : Bite ‘ . . bade 
C, Market Characteristics and Requirements € ay 
Tollowing is a summary of the key market requirements re~ 
lating to automotive equipment such as the anti-skid system. . 
1, The automotive manufacturer has two essential requirements, 
ve RB a ie CAL eee, . sm tet Byes Uy ie Poe it wes, tu.’ . 
*, Pe sbi | eoeiet Yay o* _ * wnat, Fie EF 8 ete oe 7 ot 0 fe ke oy’ : 
ts 7 ma ‘ 4 yi . me +s A-224... ne * * ot . ric rie ° 
* ee ly sast Be uur & Comvany, Inc, 9 |” wee ees 
. : ed ye! : 3 
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Gopendability and value, These requircments are reflected in 


, the typical eveduation of a possible new device; first, Re oy 
; assurence that thesievice is sound from an Lengincering point of | 
a : denny and secondly, consideration as to profit, whichisa. | a be nie 


funcion of user acceptance (in terms of the added price he {s 
wiling to pay) and the added cost to the manufacturer, Safety 
features hive typically received low ratings in relation to 
these criteria, VE RU AS va etek ig et ae 
1 oa) The automobile companies are slow to com new accessories ~~ 
3 aries © tis ciuse of the desire to thoroughly prove out any new device 
ior reliability. For example, the power-braking system on the 
Pod, similar in complexity to the Perma anti-skid control, a ate 
took over two years to develop even after the basic ‘design aj ieee I 
wes well established, All new accessory designs have hun- { 
+ dreds of thousands of miles of testing before final acceptance. 
: In this respect the statement was made by several of the auto 
a companies that from a reliability point of view they belicve : 
aes the Perma anti-skid control is below their standards. 


‘ 


* b) An example of the ra‘. er low rating that auto companies put 
on safcty items is the caSe of dual brakes. This item has F Fagdk 
. Bie been put only on the Cadillac and Ramjler; it permits partial BERG H 
“-ir brake operation even though a l.ydraulic line is broken. Al- 
- ~ though t's cost is Jow, about $1.50 in manufacturing costs, 
fe ~ other r4Snufacturers have not added the device, primarily be- 
oer * “cause they do not belicve the consumer will recognize that 
is amount of additional value. ain ee a ree Pree: 
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c) While it is difficult to find a si Gidiat which is eae naratial t 

to the anti-skid control, the record of seut belts probably a Chae | 
ee he ' comes’ closest. These cost in the $25 to $35 range during their mac 

‘\ hi ieee first year.. Through the 19S0's American Motors was the only 
is manufacturer to offer belts as an accessory, and although belts 
had unqualified support of safety organizations the company of oe. 
“realized sales on under 1 percent of cars until the sag retetonn 
_of the 1960's. . Yohei ee ee ee 
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: 24 The -e sirsobahors of flect markets in total center around cost con- 
Sid: ‘4. particularly in the case of government and major fleet 
operatic <ul ature of these cost requirements are different, 

' however, bet.cen the two it market segments. 


. ..* + a) The key characteristic of sheen flect phrchesing is the 
overwhelming concern with price. Virtually all purchasing of 


_tmotor veneers le accessories is subject to public bidding | f 


ine ate Wace ean ae eed 
8 A Rape iere ry aah Baie ee ag eee oy 
: ae : hist Tins. & & Celene tae : Sd: ee “et es {R 132) 


ai 2B 


7. 
-~ 
- 
>, 


and review. Jlence, except where special equipment is re- 
quited to accu: iplish a particular job, the governinent vehicle 
15 strictly trannportsution and the cheapest cquipwent avail- 
able is purchased. . . 
(1) ‘The rederal Government fleet has the most stringent 
finai.clal Minitation placed on it. All of their vehicles, 
with accessories, are purchased for under $1,500. This 
Jeaves no allowance for anything but the most necessary 
sccessorics. This ceiling has been set by law and there 
is no indication that it will be raised in the near future. 


Yne GSA, which purchases and operates the largest share 
ef goverament vehicles, has shown interest in many new 
safety devices and has |cen discussing these devices ~ 
with outomotive companies. However, the agence: of 
their Jast meeting jn Detroit this November did nvx include 
the ant. sh:id control, other devices being considered of . 


4 
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higher pricrity. ee» Seg Pa. 2: 
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Smaller governnient fleets, such as local 2olice » znicle 
‘ fleets, have indicated interest in the an -skid ¢ trol. 
Where vehicle purchases are not subject to close public 
scrutiny ond key persons influencing the ‘sale may have 
a freer hand in choosing the equipment, the st factor 
may le secondary. A number of these smaller flects have 
shown initial interest in the system and the Perm3 control | 
has been installed in a few trial cars. ee 
‘The p.incipsl concern of the commercial fleet is cost of opcera- 
tions. These cost considerations fall into two areas: first, 
the‘cost of depreciation (the relationship between purchase 
price and eventual resale on the used-car market) as it affects 
the car and the accessory equipment, and second, the cost of 
operation including fuel, maintenance, insurance repairs, etc. 
In the large professionally managed fleets cost is the primary 
concern, although allowance is often given to match fleet 
equipment with the pe onally owned vehicle the driver is 
accustomed to. wt er. 3 


(1) ‘The large fleet operator looks at his costs as divided quite 
‘ equally into three parts ~~ depreciation, direct o7?rating 
costs and @ll other, including the costs of accidu’ 3. Of 
the total cost of operation the direct cost of accident (the 
sum of Jnsurance and non-insured accident costs) 
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represents a minor 9 percent in the average business 
fleet. With this relatively low base, very little cost 

‘fer accessory equipment can be justificd in an attempt 
to reduce it. 


The costs of accidents are normally 85 percent covered 
by insurance, and unlike private euto insurance, the 
premsuin rate is negotiated annually with the underwritcr. 
The rate varies from flect to fleet, but is nearly always 
based on the accident experience of the previous ycar. 
Hence the Jarge fleet operator will only consider in- 
stalling a safety device when it can be shown that it 
will reduce the accident cost in relation to its cost... 


The fleet owner often will purchase accessories which 
have value from an employee relations point of view. ; 
‘he rule of thumb on this type of purchase usually is to 
give the driver of a company car equipment he has come 
to accept in his own car. Hence, after power brakes 
rose to a rate in new car installation-of around S50 per- 
cent the large fleets started to purchase cars with 
power brakes. The same situation has occurred with 
_- the automatic transmission and the @-cylinder engine. 
On this basis the fleet operator wouid not purchase a “ 


new accessory until after it had received fairly wide 
~ consumer acceptance. ; BF asset eee Re 


The cost of depreciation over the,time that the fleet : 
holds a car, usually two to four years, is a factor in’ 
'. choice of accessories. The fleet operator recognizes 
“that the accessories depreciate in market value much 
*: faster than the car itself. In fact, only five accessories . 
‘are recognized as having resale value; these are auto- 
matic transmission, radio, power brakes and stecring 
‘and-air conditioning. All others, including Perma anti- 
skid control, are nearly valueless on the used-car 
: market. This fast rate of market depreciation would be, 
.. a further barrier to sales in this market. 


’ 


| e ar . . ee . . 
In addition to the large professionally managed fleets 
‘there are, of course, small fleets that are not subject 
to close cost control, These flects are often run by one 
nan with a relatively free hand over purchases, and who 
" may recognize unusual operating factors such as poor 
- road conditions. » Many of these operators may be ina 
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position to purchase a device such as the ar.ti-skid 
control sJinply because the key man is convinced of 
its value. “-* ; 
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3. There are a number of samen requirements which | would 
have to be mict to successfully sell the Perma’ control in the 
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'-a) Promotion to the user is the most important market require- » 


ment. The anti-cskid control, in spite of the considerable 
cmount of notice received in trade press, is virtually un- 
known to the car-owning public, and its story must be 
explained. Th addition, the control is an item that a car 


- owner docs not have to have, and it therefore must be 
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a) 


promoted more intensely than service or replacement parts 
which are necessary to operate his car. Promotional ° 
techniques which imght be used include television "spot" 


“announcements, group demonstrations, movie shorts, 
neneneee and magazine advertising and personal sais, 
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Sunienceii’ reliability recognized by the motoring. juisise ou 
would be essential to marketing of this produci, both be- ie 


cause it fs new and because it becomes « part of the 
braking system of the car. Reliability could be . 
demonstrated in a number of ways; including association 
of the control with established and universally respected 
ynames such as Singer, In addition, the record of fleets 


“or other. groups that have had good fete aeieateiurdeagic with 


the device would be helpful. nd we 


Installation service for the wistt must be competent. Al- 
though the unit does not require much time to install, the 
, 2rson doing the job must be skilled. Because the unit 
goes into the: braking system, all installation work must 


be séund, Ah _ ‘gs se 
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Credit would be needed ee this item because the 
relatively high cost of the Perma control cannot be met by 
the —" aftermarket purchaser in a cash eRymen, 
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Three: seiaiiaied disteibutten: sys stems represent possible 
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cegrees the requizements for serving the user aftermarket. A fourth 


iaesins of distribution -- direct-to-user sales -= would represent a 


fourth possibility. Lffective use of any of these distribution sysiems 


vould require strony promotional support. 


1, New-car dealers presently sell independently manufactured © 
ae «ssory iicms as part of the new~car sale or when the new 
is serviced. ‘The dealer operates in.a highly competitive © 
c.vironment in his sales of new cars. For instance, the 
‘average Ford dealer makes only $27 on each new~car sale, 
with General Motors dealers only slightly better. Accessorics, 
on the other hand, have a much higher margin and present the 
dealer and his salesmen with a better profit opportunity than 
the car itself. New -car dealers would be interested in 
handling, the anti-skid control as a relatively high-profit 
accessory Stem, and Perina’s New York distributor appears to 
_have had some limited initial success in placing the item 
with dealers. : t 
WALES et ce ek Bee meg mes oe) ie a . Je Pi oa ee a 
The gas station, particularly selling through the TBA (tires,. 
‘ batterics and eccessories) divisions of national oil. 
companies, would present a means of distribution. The 
‘= typical gas station is faced with a highly competitive situa- 
tion in sales of gasoline and the TBA program is an effort to 
“vu broaden the station's sales into higher-margin items, This 
channel is of particular interest because of the favorable 
. reaction to the unit developed with Phillips Petroleum, which 
has been most interested in promoting the item. The gas 
station is able to offer credit through their credit cards. 
Although many stations would have the necessary installation 
competence, small stations do not have the skill to‘install 
the unit. In addition, the gas station is nota promotional 
outlet and would have to be backed with an independent 
promotional program. Sea 


“” 


The independent automotive specialty chains could possibly 
present a good outlet for the Perma control. These selling 
--.and installing organizations include U.S. Royal, Firestone, 
B.F. Goodrich, Vanderbilt, Midas Muffler and others. These 
outlets base their business on strong promotion and advertising 
and could handle the anti-skid control. The issue with this 
4 Ae y ; 
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type of disirlbution is that they are very selective as to” 
products handled, Their ohjective is to handle products 
which will make most efficient use of salesmen's time, 
and hence prefer established products for which user 
acceptance {s well esiablMshed and which can be'sold 
With the minimum of sales time and effort. Also,:in line 
with the nature of these operations, there {s a require- 
incnt for rapid turnever of stock; one major chain sets a 
imnimum of four tlincs a year. This Hmits the number of 
different products these stores will carry,’ * 


Direct user sales has been shown to be a possible method 
of selling anti-skid contro). Several of the Perma’ 
distiibuters have had limited experience in selling through 
4 number of direci-sale operators. Techniques have 
included demonstrations, following leads from advertising 
or from promotional talks, and neighborhood gatherings. 
This type of selling gives an Opportunity for very heavy 
promotional effoit. Arrangements would have to be made . 

.. Independently by the salesman for installation and credit, ° 
Large businesses ip other products have been developed | 
On this distribution oasis and it san bea highly eifective. ~ 
method of selling certain Specialized: products. + Me 
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_ E. Short-Term Market Prospect 


Based upon the results of this preliminary survey, it 
- . . °. we. . > S 
‘ appears unlikely that the stated sales objective for the Perma 
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control will be attained. With the prospect for sales to the auto- 


‘ notive manufacturers virtually nil in the foreseeable future, and. | / j " 
? is i a Sey Rod od : i ves 
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_ limited prospects in the fleet market, significant’ sales Volume os 


, during the next two years will have to be realized from the user 


aftermarket, An aggressive, promotionally-oricnted marketing — 


-* program could probably develop sales of approximately 100 thou-- 
sand units within the next two-year period Estimates of sales 
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to the principal markets are suinmarizcd in Exhibit 2. 
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1. Rased*on evaJuation by major automotive manufacturers, 
the Perma anti-skid control does not meci established 
i quirements, and cannot be expected to find a place in 
the OEM rarket under present conditions. In the longer- 
renge future, however, it {s possible that anti-skid 
controls of some type may he Included in the braking 
system of automobiles as original equipment. , 


Nespite the large number of vehicles operated in civilian 
ond govermnent fleets, the sales potential for the Perma 
contcol appears quite Hmited, It is estimated that - 
epproximately 500 units could be sold the first ycar, .and 
ficin 2,000 to 4,000 the second year, It is expected that 
these sales vould be to small civilian fleets. The strict 
cost considerations under which professionally run fleets 
operate cannot justify a high-priced item like the Perma ° 
--control, and impose a severe limitation to sales prospects 
in this market. : ae ane ere tak ON ae Fh ad 9: 
Depending on the effectiveness and intensity of sales be 
_ effort, it is possible that on the order of 25,000 units 
could be sold in the user aftermarket during the first year, 
~ and perhaps two-to-three times this volume the second 
> year, or from 50,000 to 75,000 units. It is most likely ; 

‘41 that these sales will be through car dealers and direct-sales 
‘2.. organizations. TBA and specialty automotive products ; 
companics contacted as part of this survey =xpressed strong 
reluctance to taking on the Perma controi -- mainly because | 
their. operations are not geared to promotion and introduction’ ° 


of new products. oe og Mogae Teeth Tay Meee 
Although it is beyond the scope of this preliminary survey to ‘ 
evaluate in depth the various distribution methods open to the 
‘Perma control, or to recommend a marketing program, it is» 
- . “apparent that the anti-skid control tas certain characteristics 
.. which could support a major direct-selling operation. 


oe? 


<a) Involving, as it does, family safety, the anti-skid control 
3 is subject ‘> promotion ona strong emotional basis. 
Coupled with this is the fact that it fs a product which is 
demonstrable in familiar and understandable terms to the 
‘large car-owring population. Selling at a price well over 
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$100, there isa good margin for significant sales com~ 
missions. acts, ro a et 


b) In recent years a number of consumer products having 
some of the ab. vf -.. teristics have been very suc 
cessfully cold oa e dow-to-door basis and sales 
volumes so develop.’ have been impressive at the peak 

_of such programs, Sales volume is limited virtually only 
by the number of salesmen employed. Products such as 
water softeners, home fire and burglar alarms, storm © 
windows, siding, and vacuum cleaners are examples of 

: products sold by this type of sales opcration. 


a c) Many of these selling organizations have engaged inthe . 

doubtful practices to which direct sales activities oa. = 

‘ subject, and have experienced serious financial and 

legal programs. In this regard estimates of possible sakes . 
-; ,,of the Perma control have assumed good control of sales 
7 and promotional activities and careful selection of sales} - 

.-', representatives. Market ng by means of the typical door- 

v4 to-door operators on an unrestricted basis would represent 
coh: -@ wary different set of conditions and could present much a 


_ greater sales prospects. +h ede he fF ve yey 


' 
Hs . 
* . . 4. ‘ 
*: t ® 
. ‘ , 
. Pg ¥ . 
, . . ‘y 
. ‘ 3 ' 
ee te. top see ’ . ist 
‘ “et Ae a ; B 
Padi | ° 
* 5 
, : BEY Foe A ig : . 
ree ih 
* Og ste fo ire) sist 
. "e320 ., ‘. i : 2 
ia ‘. : i. A ~ 
* ‘ie * ae ' we 
: , = m ge gee 8% ; ‘. 
t P ‘ 4 . 
r 7 Me *. Ping ° ‘ . 
‘ ce °® *s ‘ 
f , i 4 ‘ . ° . 
x & pei *:, nig at eh hes yl 
, 4 ‘P; o% Aga net apa : . 
i, = . ae ee | 
ee P ice “ 20 "ne, 5 
. + 5. de . . | 
7" ¢ : é ef Ls 2 St) o«* 
‘ _ oS 
ny s “% e Pty : 
o+%,% ft a? : 
ite A - . : . na , 
ie P m . ‘ * whee . , 
“e é ‘ oe i 
P . om . 
. , i $ t 
- ‘o> : 
M :, 5 ® t ‘ 
; ii . 3 fe ft ‘ : . ‘4 : a ' : eee F 4 . os . : ? : a 4 ~ 
we ie , “aye a | ah ae ‘" 7 wee? oe Mee ae Oe EP ed we 3 
Sir Neaurt Se Papereth gern we MOMBE Seba tte te Ghats > oe 
ws chs) ee sae hoy re, ws Wirwam E. Haus. & Comvanr, Inc. |” nye Lege act elle 
shea: Pe, Wat, a ER EL } re ote La Aer 
i take eerie Cig eee 


Exhibit. 1 
. ' ¢ 
a, RESULTS OF ENGINEERING TESTS OF THE PERMA ANTI-SKID CONTROL 
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: Approximate Results of Stability of Car Overall Estima 
Agency ri a ___ Stopping Distance Tests During Locked-* Reliability of of the Worth 
Soconsoring Testing ; Location Drv Pavement Wet & Sliopery Wheel Stop Unit of the Unit 
Perma Motor Vehicle 15% less - 5% to 20% less _Considera.zie Laboratory ‘Very valuabie 
Research & Develop= Researcn . stopping dis- distance with increase in tests of cer=-— 
men* _ (Maine & New ‘tence with Perma stability _, tain parts of 
, =i? - Hampshire) . Perma ae oe i _ 7 in the unit show 
. is Y an ye a “i %. reliability . 


Cacitiaze Motor Car Delco Moraine 5% to 10% Sligntly ’2ss Increased : Not tested Eas some val 
Co. ‘div. cf Div, of G.M. more cistance stopping dis- stability e in contro! of d 
Gener2l Motors Corp.) (Dayton, Ohio recuired with tance with .'- Page ae ., even though 
arma _ Perma ae a aa . longer ste »pin 
' : distance 


a 
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a< 
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Gereral Motors M. Proving 9% to 18% 4% to 27% Increased + Not tested Gain in stabi 


G. 
Tecnricai Center. Grou: ' Detroit) more distance more distance stability , P ’ coes not just 


requirec required ha ; longer stoppi 
; distance 


Crrvster Test 5% to 18% 5% to 15% Increased Not te:ted Grin in stabi 

Faciizi2s more recuired more required stability does not just 
longer stoppi 
distance 


1% to 10% 5% to 10% ' No significant Not testec Not of value’ 
more required’ more recuired increased ; 
s stability 
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Unit ontestcar.. 0 Me OS recognized | . “even though 
incar pool. a Shas TER Ws Revie ag yee AT longer stopping 
rk ir eas pai ut PES ode lg a "” distance 


s Petroleum | Phillips Test... |”. §%to20% “Increased °° | Nottested . Unit has value ~ 
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Exhibit 2 


a Perma Anti-Skid Control 


Bag aes ay cg inci take Potential Unit Volume — 
e ; eae * 
_Market <a = Factor in Selling Market he lst Year .. 2nd Year 
Oricfnal Eculoment —~ Q) Engineering acceptance ' None expected“ Shasta 
Manuiecturers - °° : 
ah tuecturers 


(2) Cost versus value « on 
market | 


Civilian“. - 1 Reduction in operating costs _ Slew 
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Government ‘ Low !nitial cost of article _., Very slow 
ns and equipment | Ci 2 ee 
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._| 3MENT AFTER TRIAL, DATED MAY 29, 1975 AND 
ENTERED ON JUNE 3, 1975 (R 136) 
SOLS RED ON JUNE 3, 1975 (R 136) 

[R 136, p 1] 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


This cause having come on for trial before the 


Court and a jury, Hon. Kevin Theias Duffy, United States 


District Judge, presiding, comme:, ing on the 5th day of 


November, 1973, and the parties having thereafter waived the 
jury and continued the trial before the Court, which trial 
concluded wn the 28th day of June, 1974 and the issues heving 
been duly tried and the Court having rendered its decision 

in an opinion dated April 11, 1975 which contains the Court's 
findings of fact and conclusions of law and plaintiff, Perma 
Research & Development Company having moved this Court for 

an order conforming the ar-thmetic calculations set forth at 
pages 57 and 58 of raid Opinion to the findings of fact set 
forth at pages 55 and 56 thereof, and the Court having given 
due consideration to the papers submitted by the parties with 


respect thereto, 


[R 136] 


NOW, THEREFORE, it is 
[R 136, p 2] 

ORDERED, ADJUDGED AND DECREED that the afore- 
said motion of plaintiff is hereby denied and 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that plaintiff, Perma Research & Develormment Company re- 
cover from defendant, The Singer Company, the princival 
sum of $5,333,423.94, together with interest thereon at 
the rate provided in CPLR §5004 through May 15, 1975 in 
the amount of $1,521,165.82, and after May 15, 1975 to 
the date of entry of judgment at the daily rate of $888.90, 
toget er with the entire costs of this action and 


IT IS FURTHER ORDERED, ADJUDGED ANL’ ECREED that 


defendant's counterclaim be and the same here. is dis- 


missed on the merits. 


Dated: New York, New York 
May 29, 1975 


{s/ Kevin Thomas Duffy be 


U.S.D.J. 
JUDGMENT ENTERED: 


Dated: New York, New York 
June 3, 1975 


/s/ Raymond F. Burghardt 
Clerk 


NOTICE OF APPEAL FILED JUNE 13, 1975 (R 141) 
(R 141, p 1] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


Notice is hereby given that The Singer Company, 
defendant above named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from (1) the 
Judgment After Trial of United States District Judge Kevin 
T. Duffy, dated May 29, 1975 and entered on June 3, 1975, 


(2) that part of the Order and Judgment of United States 


District Judge Frederick V.P. Bryan, dated August 11, 1958 


and entered August 13, 19\ 3, which denies The Singer 
Company's motion for summary judgment on the Second Count 
of the Complaint insofar as said Count seeks damages for 
the alleged breach of the December 21, 1964 agreement 
between Perma Research & Development Company and The Singer 
Company, (3) the decision and Order of United States 
District Judge Lloyd F. MacMahon, dated and filed on 


January 27, 1970, (4) the decision and Order of United 


[R 141] 


States District Judge Charles M. Metzner, dated May 14, 1970 


and filed May 15, 1970, and (5) the Supplementary Pre-trial 


Order of United States District Judge Kevin T. Duffy, dated 


and filed on September 28, 1973. 


Dated: New York, New York 
June 13, 975 


WINTHROP, STIMSON, 


By s 


PUTNAM & ROBERTS 


Merrell E. Clark, Jr. 
A Member of the Firm 


Attorneys for Defendant 


Office and P.O. Aadadress 
40 Wall Street 
New York, New York 10005 
Tel. (212) 943-0700 


({(R 14l, 


TO: Poletti Freidin Prashker 
Feldman & Gartner 
Attorneys for Plaintiff 
777 Third Avenue 
New York, New York 10017 


Clerk 


p 2] 


United States Court of Appeals 


For the Second Circuit 
United States Courthouse 
Foley Square 

New York, New York 10007 


A-239 


[R 141] 


AMENDED JUDGMENT AFTER TRIAL, DATED JUNE 13, 1975 
AND ENTERED JUNE 16, 1975 (R143) 
SO SATERED JUNE 16, 1975 (R 142) 

[R 142, p i] 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


This cause having come on for trial before the 
Court and a jury, Hon. Kevin Thomas Duffy, United States 
District Judge, presiding, commencing on the Sth day of 
November, 1973, and the parti.s having thereafter waived 
the jury and continued the trial before the Court, which 
trial concluded on the 28th day of June, 1974 and the issues 


having been duly tried and the Court having rendered its 


decision in an opinion dated April 11, 1975 which contains 


the Court's findings of fact and conclusions of law and 
plaintiff, Perma Research & Development Company having 
moved this Court for an order conforming the arithmetic 
calculations set forth at pages 57 and 58 of said opinion 
to the findings of fact set forth at pages 55 and 56 there- 
of, and the Court having given due consideration to the 


papers submitted by the parties with respect thereto, 


[R 142) 


NOW, THEREFORE, it is 
[R 142, p 2] 
ORDERED, ADJUDGED AND DECREED that the aforesaid 
" plaintiff is hereby denied and 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 
plaintiff, Perma Research & Development Company recover from 
defendant, The Singer Company, the principal sum of 
$5,332,423.94, together with interest the.-eon, as provided 
in CPLR §§5001 through 5004, through May 15, 1975 in the 
amount of $1,529,€14.34, and after May 15, 1975 to the date 
of entry of judgment at the daily rate of $1,137.39 together 
with the entire costs of this action, and 

IT IS FURTHER ORDFRED, ADJUDGED AND DECREED that 
defendant's counterclaim be and the same hereby is dismissed 
on the merits. 


Dated: New York, New York 
Friday, June 13, 1975 


@ 


Le Kevin Thomas Duffy 


JUDGMENT ENTERED: 
Dated: New York, New York 
June 16, 1975 


Ra nd F. Burghardt 
Cler 


6/17/75 - Bill of Costs as taxed in the sum of $20,728 in 
favor of plaintiff, and added to the Judgment. 
8/ Ra nd ¥. Burghardt 
er 


{R 142] 


AMENDED NOTICE OF APPEAL PILED JUNE 23, 1975 (R 145 
he a > IR 145) 


([R 145, p 1] 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAPTION 


Notice is hereby given that The Singer Company, 


defendant above named, hereb- appeals to the United States 
Court of Appeals for the Second Circuit from (1) the Judgment 
After Trial of United States District Judge Kevin T. Duffy, 
dated May 29, 1975 and entered on June 3, 1975, as amended 

by the Amended Judgment After Trial, dated June 13, 1975 

and entered on June 16, 1975, (2) that part of the Order and 
Judgment of United States District Judge Frederick V.P. Bryan, 
dated August 11, 1968 and entered August 13, 1968, which denies 
The Singer Company's motion for summary judgment on the 

Second Count of the Complaint insofar as said Count seeks 
damages for the alleged breach of the December 21, 1964 agree- 
ment between Perma Research & Development Company and The 
Singer Company, (3) the decision and Order of United States 
District Judge Lloyd F. MacMahon, dated and filed on January 


27, 1970, (4) the decision and Order of United States District 


[R 145} 


Judge Charles M. Metzner, dated May 14, 1970 and filed 


May 15, 1970, and (5) the Supplementary Pre-trial Order 


of United States District Judge Kevin T. Duffy, dated and 


filed on September 28, 1973. 


Dated: New York, New York 
June 23, 1975 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By _/s/ Merrell E. Clark, J 
A er o e Firm 
Attorneys for Defendant 
Office and P.O. Address 
40 Wall Street 


New York, New York 10005 
T2l. (212) 943-0700 


([R 145, p 2] 
TO: 


Clerk 

United States Court of Appeals 
Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10017 


Poletti Freidin Prashker Feldman 
& Gartner 

Attorneve for Plaintiff 

777 Thisu Avenue 

New York, New York 10017 


[R145] 


NOTICE OF CROSS-APPEAL, FILED JULY 3 1975 (R 149) 
KKK eee A LF) 
{[r. 149, p 1] 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAME CAI .'ION 


Notice is hereby given that Perma Research & 
Development Company, plaintiff above named, hereby appeals 
to the United States Court of Appeals for the Second Circuit 
from so much of the Amended Judgment After Trial of United 
States District Judge Kevin T. Duffy, dated June 13, 1975 
and entered on June 16, 1975 as denies plaintiff's motion 
for an order conforming the arithmetic calculations set 


forth at pages 57 and 58 of the Court's opinion, containing 


findings of fact and conclusions of law, to the findings 


of fact set forth at pages 55 and 56 of the opinion. 


Dated: New York, New York 
July 2, 1975 


(R 149) 


POLETTI FREIDIN PRASHKER 
FELDMAN & GARTNER 
Attorneys for Plaintiff 

Office & P.O. Address 
777 Third Avenue 

New York, New York 10017 
212-688-3200 


By /s/ Paul R. Grand 
A Member of the Firm 


>) 149, Pp 2) 


WINTHROP, STIMSON, PUTNAM & ROBERTS 
Attorneys for Defendant 

40 Wall Street 

New York, New York 10005 


Clerk 

United States Court of Appeals 
For the Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10007 


[R 149] 


